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THE Reporters, in );ompliance with a ivtsh 
very generally expressed by the Profession, have 

publishfed the following reports in Octavo,: in 

, • - *■ 

which form this Work will in future s^pear. To 
prevent confusion in citation, they have giwfii to 
this PublicMion the Title of New REPbkTS. 



< 



. -f *■■ 



DURING the Spring Circuit, at his House in 
Orea£George-Street^ Westminster^ died the Right 
HonourafcbleRicpARDPEPPERLordALVANLEY^ 
LordChiefJustice of theCourt of Common Pleas, 

Early in Easter Term James Mansfield Es- 
quire, one of His Majesty's Counsel, was ap^ 
pointed Lord Chief Justice, and knighted. 

On being called to the degree of Serjeant at 
Law be gave Rings with this Motto : 

Serm in, cesium redeas. 
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Courts of COMMON PLEAS, 



AND 



EXCHEQUER CHAMBER, 



. IK 



Easter Term, 

In the Porty-fourth Year of the Reign of Georgb 111. 



The King v. Robert Aslett. 



Fth, 16tik 



TJIE prisoner was tried and convicted hefote Mr. Jus- ^^.y^^ „er bilb 

tice Le Blanc ^ at the OldBailei/y September sessions purchased by the 

1803, for embezzling certain papers belonging to the Go- Bank for a good 

vemor and Gompanyof the Bank of England, he being an consideration, but 

cr 1 i»i-rki-> 1 1 signedin the namtt 

officer and servant of the Bank, and as such, entrusted ^^^^ auditor of 

therewith. The first count of the indictment stated, the Exchequer by 

that Robert Aslett was an officer and servant of the Go- a person notlegaUy 

vemor and Company of the Bank of England, and, as a«t^o™«^> ™ ^ 

cnrities or at least 

such officer and servant, was entrusted by the said Go- ^^^^^ mihin the 
vemw and Company with certain effects belonging to the meaning of the 
said Governor and Company ; that is to say, a certain i5 Geo. 2. c. is. 

s. 12. ; and if a ser- 
nnt of the Bank embenle inch bills, he may be ctevicted of felony under that statute. 
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paper, partly printed and partly written, purporting to 
be a bill, conunonly called an Exchequer bill ; the tenor 
of which said paper, partly printed, and partly written, is 
as follows ; that is to say, (setting forth a bill for 500/. 
No, 835.,) which said paper was then and there belong- 
ing to the said Governor and Company, and of the va- 
lue ot 500/. ; and whic}i said sum of 500/. in the said 
paper mentioned was then and there unpaid and unsatis^ 
iied to the said Governor and Company, the holders 
thereof. (The indictment then set forth two other bills 
in like manner No. 2694 and No. 1061, each for 1000/. ) ; 
andtliatthe said Robert AslMjSOthenaiidihere being such 
officer and servant of the said Governor and Company, 
and so entrusted as aforesaid, with the said effects, so as 
aforesaid belonging to the said Governor and Company, 
did then and there, with force and arms, feloniously se- 
crete, embezzle, and rim away with the said effects, so 
as aforesaid belonging to the said Governor and Com- 
pany, and of the value of 2500/., against the statute 
and against the peace, S^x. There were other counts in 
the indictment; some like the first count, above set forth, 
only not stating the paper to be of any value, and others 
not stating any value, but stating that the Governor and 
Company had, on the credit and security of the paper, 
partly printed and partly written, advanced a large sum 
of money, which money was unpaid and unsatisfied to 
the said Governor and Company, the holders thereof. 
There was also a like set of counts, calling the bills se- 
curities instead of effects. 



It was admitted, on the part of the prosecution, that 
these bills were not valid and legal Exchequer bills, hav- 
ing been signed with the name of Lord GrenviUe, the 
Auditor of the Exchequer, by a person not legally au- 
thorised to sign th«m for hutt, but that they had been 
issued as good and valid bills, and the Governor and 
Company x^the. JBank. had bought them^ and paid for 

(he^i as such. 

Judg- 
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Judgment having been respited on an objection that the 
papers in question were not «fj^cc/j within the 15 G.9.cA3,^ 
the case was argued before the Judges in the Exchequer 
Chamber* 

Erskine for the Prisoner. , By the common law the 
ctimeof larcency was confined to chattels of intrinsic va- 
lue. It was confined to chattels, because it was thought 
that depredations upon freehold property were less easily 
committed, and that it' was not necessary, therefore, to 
repress them by a punishment so severe. From time to 
time, however, the law of larceny has been esttended 
with respect tci the subject matter; and various statutes 
havepassed, by which it is made felony to take iron, brass 
and other metals, though fixed to the fi eehold, or to 
take fish out of fish-ponds, or to lop tigiber trees. But 
the Legislature never appears to have entertained the idea 
that the law of larceny h^ad not descended low enough 
in respect of the value of the thing taken. Before the 
2 Oeo. 2 c. 25. larceny could not have been committed of 
a bill of exchange, Bank note, bond, or other paper 
security for money, because the paper taken had no in- 
trinsic value. To remedy this defect, therefore, the sta- 
tute provides that persons who steal such securities shall 
be guilty of larceny in the same manner as if they had 
taken other goods of the value secured. The Legisla- 
ture considered the theft of a security as an offence 
equally injurious to the public as a theft of the thing 
secured ; but it did not think it necessary to provide any 
remedy for thefts which respected property less insigni-* 
ficant than that which the x^ommon law had made the 
subject of larceny. The object of passing the 15 Geb. S. 
c. 13, was to remedy a defect of a very different nature. 
Though it had been made felony by the 21 H. 8. c. 7 
(which statute indeed appears to have been only decla« 
ratoiy bf the common law) for a servant to embezzle 
property entrusted to him by his master^ yet if the pro* 

B2 perty 
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1804. petty were delivered to the servant, by 9, third pei^toii for 

the use of the master, it was n6tM6ny in the servant to 
, steal it. That such was the doctrine of the common law 
appears clearly from the cases of Rex v. Waitey 1 Leach 
Cro. Cas. 33. and Rea: y. Bazefyj 2 Leach 973. The in- 
tention of the Legislature, therefore, in passing the 
15 Geo. 2. called the Bank act, was to put the embezzler 
upon a footing with the thief. - Tlie subject-matter of 
larceny had beert sufficiently provided for by other sta- 
tutes, and does not appear to have been in contemplation 
upon this occasion ; and indeed it is not to be supposed 
that in providing for the security of the Bank of England 
the Legislature intended to contemplate property of inferior 
value to that which was the subject of larceny if taken from 
a private individual. Yet if the argument for the pro- 
secution is to preyail, it must be considered a capital fe- 
lony for a Bank clerk to embezzle the smallest scrap of 
paper, or an old pen belonging to the Bank of England^ 
though to steal property of the same description from? 
any other person would nt)t amount to petty larceny. 
The 15 Geo. 2. c. 13. s. 12., upon which this indictment 
is founded, enacts, that " if any officer or servant of 
the Bank, being entrusted with any note, bill, dividend* 
warrant, bond, deed, or any security, money^ or other 
eifects belonging to the said Company," shall embezzle 
such note, &c. he shall be deemed guilty of felony. By 
the words '' other effects" it is evident that the Legisla- 
ture intended things of a different nature from secu- 
rities; every species of security which could come into 
the hands of a servant of the Bank is comprehended un- 
der the wotds in the former part of the sentence ; and as 
the words " other effects" immediately follow the word 
<^ money," it is most probable that bullion or other valu- 
able articles of a similar nature were in the contemplaticm 
of the Legislature. It is the more evident that the ef* 
fects here c^t^nplated were supposed to have an in- 
trinsic value, since tilie word <^ valuable*' is expressly 

introduced 
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introduced into tbe 39 Geo. 3. c. 85. i^hieh Tras passed for 
the purpose of extending the benefits of the 15 Geo. 2. to 
all persons whatsoever; and as both statutes are in pari 
materia^ they musi be construed together. Indeed as the 
punishment inflicted by the latter act amounts only to 
transportation, it would be absurd to suppose that the Le* 
gislature could intend to punish with transportation only 
those who should be guilty of embezzling effects of inr 
trinsic value entrusted to them by private persons^ and 
y^ to punish with death those who should embezzle ef- 
fects cf the Bank of so small a value as not to be the 
subject of criminal prosecution. As the papers in ques- 
ticm were clearly not available in law, it i% impossible to 
contend that they come under the descriptioa»;of' Secu- 
rities s it ha$ indeed been decided that a person may be 
convictcdLiOf'fc^ging an instrument which, independent 
of the forgery, would be void for want of a proper 
stamp: but the crimes of forgery and larceny depend 
upcm principles of a very different nature. The former^ 
consists .i^ gi^jjig^ fictitious value to that which, is. wortb 
nothing, and thelaltter in taking from another something 
which already has a real value. But supposing the prir 
soner to have beeq rightly Qonvibted, anolher .quertjbn 
arises, namely, whetlier the 15 Geo. 2, c. 13., so far a3 
relates to the punishment of death, has not been repealed 
by the 39 Geo. 3. c. 85. Though the preamble of the lat- 
ter act only refers to the servants and clerks of ^' bankers^ 
merchants, and others," and recites doubts whether em- 
bezzling by such clerks and servants amounted to felony, 
(which doubts could not exist with respect to the clerks 
of th^ Bank); yet, as the'enacting part is general, it 
ought not to be restrained by the preamble. In the case 
of iZea? y. MarhyA Easty Ibl. it was held that though 
the preamble of the 37 Geo. 3. c. 12S. was confined to 
the administration of unlawfid oaths in order to give ef- 
fect to attempts to seduce persons from their allegiance ; 
y^> as the enacting part extended to tbe administering 

B 3 milawfut 
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1804. unlawful oaths purporting, to bind the person taking the 

same, ^^ not id reveal any unlawful combination or con- 
federacy, or not to reveal any illegal act done or to be 
done,'" the administering an oath purporting to bind the 
person taking the same not to divulge the secrets of an 
unlawful association of journeymen for the purpose of 
raising wages, was held to be within the operation of the 
statute. Here the words of the 39 Geo, 3. are sufficiently 
comprehensive to include the clerks and servants of the 
Bank, and if the 15 Geo. 2. had never passed, the 
prisoner might certainly have been indicted under that 
act. Is it not reasonable then to suppose, that as the 
Legislature had, in the first instance, passed a severe law 
with respect to the servants of the Bank only, and after- 
wards came to the determination of passing a general law 
upon the same subject of a milder nature, the old penalty 
with respect to the servants of the Bank was intended to 
be repealed, and one general, but milder law, to be ajir 
plied to the whole kingdom? InthecaseofiJeorv. Davisy 
2 Leach 306. it was holden that the 16 Geo, 3. c. 30., 
which punishes killing deer in a park with a penalty of 
20/. in the first instance, and makes the second offence 
felony, had rei)ealed the Black act, 9 Geo. 1. c. 22., so 
far as it made that offience felony without benefit of 
clergy in the first instance, ' 

Giles for the prosecution. With respect to the sup- 
posed repeal of the capital punishment presribed by the 
15 Geo. 2. it may be observed that the 39 Geo. 3. relates 
to a different species of offences from those mentioned in 
the 15 Geo. ?. ; for by the preamble of the 39 Geo. 3. it 
plainly appear!^ that the offences within the scope of that 
act are offences with respect to which doubts had been 
entertained whether they amounted to felony before that 
act, whereas no doubt could arise whether the offences 
porcprehended in the 15 Geo. 2. amounted to felony, since 
tiiey are expressly made felony by that act. Moreover 

the 
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the denominations of property contained in the two sta* 
tutes are difienmt. The former speaks of deeds and di- 
Tidend'Warrants, which are omitted in the latter; and in 
the latter statute the word ^^ valuable'' is introduced^ 
wjbich is not to be found in the former. The latter act 
extends to Scotlandy but the former does not. The sub- 
ject-matter therefore of the two acts being different, there 
is no ground to infer that the penalty contained in the 
one was intended to be altered by the other. It is true 
that the penalty imposed by the 9 Geo. 1. c. 22. on dear- 
stealers was holden to be repealed by the 16 Geo. 3. c. 30. 
though the former statute was not particularly mentioned, 
but the preamble of the latter statute haying recited the in- 
tention of the Legislature to repeal all such laws reacting 
deer^stealers as were ineffectual, and to reduce all the good 
provisions into one act, it was not to be supposed that the 
penalty contained in the 16 Geo. 3. could be intended to 
remain in force. Here both statutes may stand together 
without inconsistency, and where tliat is the case a re- 
peal is not to be presumed. This was expressly laid down 
in Robinson's case. East P. C. lliOyLeachO'o. Cos. 869. 
[hard EBenborough Ch. J Leges posteriores priorcs con* 
trarias abrogant. All the cases are but applications of 
this principle. ] Secondly, the papers-described in the in- 
dictment must be deemed effects, within the meaning of the 
15 Geo. 2. They were the prop^iy of the Bank : and 
though not legally available as securities, they were papers 
which it was of the highest importance to the Bank io 
preserve. On giving up these papers the Bank would 
have been entitled io an action for money had and re- 
ceived against those from iyhom they receiyed them. 
They were therefore of importance as affording evidence 
upon which such an action might be founded. The 
words of the statute do not confine its operation to effects 
of any particular quality or value: and the word <^ ef^ 
fects" itself is the largest denomination of personal "pro- 

' B 4 lierty 
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1804^ perty that can be^tised^ It is urged bowever that the 

effects intended by this statute must be effect of vrhich 
larceny could be committed. But it is to be observed 
that the 15 Geo. 3* does not Inake the embezzlement of 
the property iJiere desoribedrlaitaiy, «but creates a new 
felony ^^ulioUy independent of larceny, either at common 
law or by statute. The statute of the 39 Geo. 3. does 
indeed make the embezzlement therdby referred to lar<* 
ceny, fcgr it enacts that all persons who shall embezzle 
the property therein described shall be de( med to havC 
feloniously (stolen the same. It is therefore to be ex^ 
pected that the word '' valuable" should be added to the 
description of the property which is the subject of that 
act; for unless the property were of value, eitlier in itself 
or as a security, a persc»i taking such property would 
not be guilty of stealing. It appears however to have 
been the object of &e Legislature to protect the corpo- 
ration of the Bank against the embezzlement of all pro* 
perty whatsoever. Among the descriptions of propeity 
in the 15 GeoiS. the word " deeds" is to be found, which 
is omitted in the 39 Geo.^ 3. Now it is clear that the 
. stealing a power of attorney, which is a deed. woiUd not 
be larceny. . The word^, ^^ dividend-wafrants ' is also^in* 
serled in the 15 Geo. 2. but omitted in the 39 Geo. 3. 
This difference as well as the inseition of the word 
^^ valuable" -^in tlie latter act^ when it was omitted in the 
former, very . plainly dsiews that the objects of the Legis- 
]ature iA passing the two acts weie not the same. It may 
often, be :of importance to the Bank to preserve hooks and 
papers of no intrinsic value. A sdngle sheet of paper may 
contain; #cpounts of mor^ ccmsequence to the Bank than 
securities to' it large amounts With respect to the sup- 
posed idbsurdity of making it a capital felony to take a 
piece of paper or tm old pen, it may be answered that the 
crime can never ^be ei^blished unless a felonious intent 
be found* . 

On 
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On this day the opinion of the Judges was deUyered 1804, 

at the Oid BaiUy by 

IiO(rdALvANL£TCh.J. who (afier stating the case) said, 
It was admitted on the part of the prosecution that the 
bills which are the subject of this indictment, weie not 
valid and legal Exchequer bills, having been signed with 
the name of Lord GreimUc^ the auditor of the Exchequer, 
by la peraon-Dot legally authorized to sign them for him ; 
but it appeared that they had beai issued as good and 
valid biltey and/ that the Governor and Company dfthe 
Bantk of England^ had bought them and paid for them as 
such« Upon the indictment the prisoner was coavi^^ted, 
but judgment wa& respited in order that the opiiuon of 
the Judges might be takeii whether these bills or papers 
were e^ecl5 or ^ec^/ze^ within the 15 Geo. 2. c. 13. s. I2i 
Eleven of 4,he twelve Judges met in the Exchequer Cham- 
ber on the objections which were taken by the counsel for 
the prisoner at the time of his triaL Much consideration 
was given to those objections : they were very fully and 
very aWy argued by counsel. The Judges have since 
held different ccmferences upon them, and it is now my 
duty to conmmnicate the result of their mature delibera- 
tion. Two points were made in the prisoner's fevour, 
ime (which I mention first in order to lay it out of the 
case), was, tibiat supposing the oflTence with which the 
prisooar stood charged to be of such a description as to 
fidl within the act of IBGed^ 9^ r. 13. y. 12. , yet that he 
could not be convicted under it, because that statute has 
been repealed by the subsequent act of 39 Geo. 3. On 
that point, which at the time it was made was not deemed 
by the counsel as the great and principal objection, it is 
unnecessary for me to enlarge, because all the Judges are 
cJearly of opinion that on that point no doubt can be en« 
tertained, and I am authorized by them to say, that they 
all concur in liie decision tibat nothing is contained in th^ 

-second 
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second act which can operate as a repeal of the first. The 
more important question w^, Whether on the true con- 
struction of the 15 Geo. 2. the bills or papers stated do in 
point of law fall within the words " effects or securities" 
meant to be described in the act of parlialnent ? On this 
point the Judges have not been unanimous, but a ma- 
jority of them are of opinion that they are effects or secu- 
rities within the true meaning of the act. That clause 
runs thus : " Be it further enacted by the authority afore- 
said, that if any officer or servant of the said Compatiy, 
being entrusted with any note, bill, dividend-warrant, 
bond, deed, or any security, money or other effects be- 
longing to the said Company, or having any bill, dividend- 
warrant, bond, deed, or any security or effec^ts of any 
other person or persons lodged or deposited with the said 
Company, or with him as an officer or servant of the 
's^d Company, shall secrete, embezzle, or run away with 
any such note, bill, dividend-warrant, bond, deed, secu- 
rity, money, pr effects, or any part of them, every officer 
or servant so offending, and being thereof convicted in 
due form of law, shall be deemed guilty of felony and shall 
suffer death as a felon, without benefit of clergy.'* The 
great object of the Legislature was to add security and pro- 
tection to the Bank ; its immense national concern called 
upon the Legislature for particular provisions. The prin- 
ciples of legislation must be applied to the subjects then 
under consideration, and the view to be taken of any code 
of laws,or any particular law, must be more comprehensive 
when it embraces so vast a concern as the Bank of Enscland. 
than when it is applicableto personal regulations respecting 
private individuals. Considering thislawthen in the large 
and liberal view with which it was framed by the Legisla- 
ture, the Judges at the same time disclaim any idea of 
^training any part of it beyond its plain and natural bear- 
ing, more especially in a case in which the violation of it 
is so penaU The recollection of the enormous weight 

of 
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of Excheqaer bills in circulation, and how deeply the ISM. 

Bank is concerned in them, cannot but occur to every 
mind. In the present case the Bank had bought and 
paid for the bills in question, they had become the fair 
and honest property of the Bank for a valuable consi- 
deration ; this is allowed on all hands, but still it was 
argued that they are not such effects or securities as fall 
within the true construction arid meaning of the act of 
parliament, because though they are unquestionably of a 
certain, they are not of any positive intrinsic value. Now 
whatever the Bank have of their own, or whatever should 
be deposited with them as bankers by any body else, was 
expressly protected from the embezzlement of their of- 
ficers or servants by the words of the act ; and though 
the bills in question may not on the fsice of them be of 
any descriptive legal value, yet they carry about them 
such a consequenceat least as may make their preservation ^ 
of infinite importance to the Bank. In that vieiv there- 
fore they have a value. But there is another answer that 
appears indeed decisive, though they may not be in strict- 
ness of expression, from the defects stated in their sig- 
nature, the very Exchequer bills they would be were that 
defect removed, yet the government of the country is 
notwithstanding pledged to pay them even as they are. 
They have been issued under tlie authority of parliament, 
they were given as valid bills, and the holders of' them 
have as strong a claim, I will not say on the honour only, 
but on the justice of government for payment, as if they 
were technically correct in all their parts; they are there- 
fore valuable papers at least, whatever they may be (Called. 
The holders of them received them as such, they were 
issued to them as having the stamp of property up to the 
value which they import to bear. They are therefore, in 
the true meaning of the word, securities which may be 
rendered available to any persons having the legal right 
to them. Nor are they less to be deemed effects. The 

word 



IS 



1804. 



TbeKiNC 

V, 
ASLBTT* 



..CASES IN EASTER TERM 

ward " effects" is a very large and gericaral term, and is 
/ confined to no particular description of property, either in 
• specie or value ; it was therefore probably inserted iti the 
act studiously, when the Legislature werfc facing a spei 
cial guard round flieBaak. Be'tfieyefeots or securities, 
or both J they irtport value 051 thfe facie of them. : It should 
be obsertfid too, that the offence of embezzling them is 
not made larceny, where some value must attach on the 
thing taken J but it is creMed a felony, which induces no 
iiecessity for any value being ascertained, but ' the bills 
themselves are such a species of securities or effects as no 
man would hesitate to give the value for which they im- 
port to bear. If a bankrupt were in possession of them 
they are such effects as he would be bound to deliver up 
to his creditors, and if an insolvmt debtor were to retain 
them as not being effects, without inserting them in his 
schedule, the common sense of mankind would revolt at 
the idea. An executor who found such bills in the pos- 
session of his t^t^tpr would be bound to pay the tax upon 
them^ as making part of the personal estate coming to his 
hands, and he would be liable tp a d&oastc^oU if he de- 
^ strpyed them. In short, many cases might be put to 
prove theih effects. But it was argued, that if the word 
, *^ effects" was to be so largely construed, without any 
' restriction, that would lead to the absurdity of descending 
to things so trifling as it would be perfectly ridiculous to 
state, such as the stumps of a few old pens, or a piece of 
blotting paper in the office. But the Judges have not 
found themselves driven to that extreme length. Their 
judgment only determines that the words of the act 
necessarily extend to such securities or effects as are 
entrusted to their officers or sertants, and that the bills in 
question fall under that description. Their only tech- 
nical defect therefore being of such a nature as govern- 
ment would if necessary , be botmd instantly to correct and 
rectify, and the bills in question being the &ir property of 

the 
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the Bank, MFhp had purchased them hmafde for a valuable 1804 . 

consideration, the majority of the Judge s are <tf opinion 
that they are efiects or securities falling within the tine 
construction. of the 15 Geo. S.. and .that their embezzle- 
mait by the prisoner under the circumstaiu^es of this 
ease, b^qg. an ofBcer and servant of the Bank, subjects 
the prisoner in pcHut of law to conviction upon the in- 
dictment of which he was found guilty. 




WOOPMESTON v. ScOTT. April dO. 

THIS was an application to discharge the Defendant Defendant having 

upon a conunon appearance, under the followinjs: ^iven a bond, con- 

•^ '^^ ' ' T r- ditioned for the pay- 
circumstances. The Defendant in 1791 was arrested for ment of a sum of 

3035/.. due upon a bond, dated the 1st of April 1776, money if a sentence 
conditioned for the payment of the sum of money therein court should be af- 
mentioned, in case the sentence of the Vice- Admiralty firmed on appeal, 
Court of fAn^iguay on the appeal of one S. M. should be fng been^di^misseT' 
affirmed; the appeal was dismissed for want of prose* ^o^ want of prose- 
cution, whereypon the above arrest took place, and bail ^^ an-estedlud* 
above were put in and perfected ; in the same year the hoiden to bail; the 
appeal of 5. M. was upon petition restored, and in con- rfd^upoJ'^'e^^ 
sequence thereof the proceedings in the former action the action was sus- 
were suspended, the Plaintiff never declared, and the baii ^^"^^^ ^^ ***^ ^^** 

J. 1 J o Ti.» ^ • . discharged; but be- 

were discharged ; S. M. not havmg preceded in his ap- ing again dismissea, 

peal so restored, the same was dismissed in March last, * "^^ ^^^^^ **° ^^ 

upon which the Defendant was again arrested and hoiden m^enc^fandtiie 

to bail in this actidh ; the Defendant became a banknipt i^^*"^"^^* was 

and obtained his certificate in the year 1795. hSn to bS """^ 

From tliis second 

Shepherd, Serjt. insupportof the fiile, contended that ^^^U^SiT* 

the second arrest was in fact for the same cause of action charged ; but the 

as the first, and that as the Plamtiff had commenced his ^'^y^^'?'^''*^^ ^ 
first action too soon he ought to suffer for such his con- 
duct. He referred to Toyforv. TFast€ne$Sy2Str. 1218. and 

•* Turner 
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Turnery. Sckomberg^ibid. 123S.aiid/m/tfyv. Ellefseriy 
4 Easty S09. 

r 

Marshall^ Scrjt.' co/?/re<, observed that the first afction 
was not improperly commenced, as had been supposed, 
the appeal having been dismissed at the time when that 
action was commenced, and that it was the conduct of 
the Defendant himself, in reviving the appeal, that ren- 
dered the second action necessary. 



Sir James Mansfield Ch. J. There seems to meto be 
no ground for this application. The first action was not 
brought too soon, for at the time of its commencement 
there was a good cause of action. That being so, the 
appeal was revived by an order of council, and of course 
the action could not be proceeded in : after this the ap- 
peal was again dismissed, and the Plaintiff was again 
enabled to commence an action. Why should he not be 
entitled to bring this action with all the advantages that 
he possessed before ; one of which is the power of hold- 
the defendant to bail ? 

Heath and Rooke Js. concurring, 

Rule discharged. 



mtm 



May 5th. 



WiLLES and Others v. Gloveb:. 



THIS was an action on a policy of insurance on ^ 
iicy on goq,as irom ^^^S^ ^^ S^^^ <>» boa^d the ship Wolf garth from 

Berderygge to X/nr Berdert/gge to London. At the trial before Lord -4foa«/e^ 
e^ignees o/ the Ch. J. at the Guildhall sittings after last Hilary term, it 

Idth December, 

without coauniinipating a letter received by them the day before, but dated the 30th iVb- 
wfoher^ informuig them that the captain would sail the next day, and directing them, if he 
, ihonld not be arrived, to effect the insurance as low as possible \ held a material conceali. 
men^ though th« ship did not ia fact sail until the 24th December, 

appeared 
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appeared that the shippers on the 30th of November ^ ISO?, 
wrote to the Plaintiffs^ who were the consignees, in these 
words: "I think the captain will sail to-morrow; but 
should he not be arrived in your port, you will be so 
kind as to make the insurance as low as you possibly can, 
for my account." This letter having been received by 
the Plaintiffs on the 13th of December y they effected a 
policy on the next day, without communicating the letter 
to the underwriters. It was also proved that it was not 
the custom for ships to sail from Berderygge to London 
without a fair wind ; that the voyage was often performed 
in four or five days, and when the weather was not very 
favourable, in about ten days. The ship Wolf garth did 
not in fact sail till the 24th of December. The jury found 
^ verdict for the Plaintiffs. 

On a former day Shepherd Serjt. having obtained a 
rule nid for a new trial. 



1804 




Bayley Serjt, now shewed cause, and contended tliat 
as the ship did not sail until Xon days after the policy 
was effected, the risk was in no respect varied by the con- 
cealment of the letter ; that unless tlie circumstance con- 
cealed would vary the amount of the premium, the con- 
cealment will not vitiate the policy ; that the expecta- 
tion of the shipper in this case, which was not realized 
by the sailing of the ship at the expected time was not 
material, and therefore need not be communicated to the 
underwriters. He observed that this case differed essenti- 
ally from thoseof Dfl Costa v. Scanderet^ 2 P. Wms. 170, 
Seaman v. FonnereaUy 2 Str. 1183. Hodgson^y, liich" 
ardsony 1 BL 463. and RatcUffe v. Shoolbred, Park's 
Insur. 181. ; in all which cases the circumstances con- 
cealed would have materially varied, the premium, had 
they been disclosed to the imderwrit rs. 



Sir James Mansfield Ch.tJ. (stopping SAr_p^errf and 
Best Serjts. in support of the rule). I have great diffi- 
culty 
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culty in conceiving how the omission ta communicate 
the letter in question to the underwriters can be deemed 
immateriaL When the shipper says that he expects the 
captain to sail to-morrow, it imports that he who writes 
knows the ship to be in such a condition as to give a just 
expectation of her sailing at that time ; he then desires 
the consignee, in case the ship should not have arrived, 
to eflFect the insurance as low as possible. By this he 
seems to have supposed that the ship might arrive before 
the letter, and that if it did not a high preinium would 
be exacted. Was not this letter threfore. material to be 
communicated to the underwriters, in order that they 
might have an opportunity of exercising their judgment 
in settling the premiuhi ? Had it not been for the opi- 
nion of the jury, I should not have^ entertained the least 
doubt upon the subject. But though great respect is due 
to their opinion, still I think their judgment has been too 
^ hastily formed, an^that the case ought to be reconsidered. 

Heath and Rooke Js. concurring, 

\ 

Rule absolute (d). 

(a) The cause M^as tried again, and a verdict found for the Defendant. 



May 5th. 



Strong v. Natally. 



Action on a po- fTpiHIS was an action on a policy of insurance on ar 

til Uie cargo should cargo of fish from Shetland to London. The policy 

be discharged and was in the usual form " Until the cargo should be dis- 

't^'Lt^t/L°" charged arid safely landed." The cause was tried before 

ship the goods in- Lord Alvmley Ch. J. q,t the Guildhall sittings after last 

sured were put on ff^ ^ ^j^^^ ^^^ j g^^^^ ^ ^^^^^^ ^^^ ^^ ^^^ 
board a hghter hir- -j.,,/.!! 

ed in the nsnai way fendaut under the foUowing circumstances. On the ar- 

and brought to the ^ 

Plainti£P8 wharf in the evening, but not landed, on account of the rough weather ; the Plain, 
tiff then undertook to see to the landmg himself, but in the night the lighter was by an un-^ 
avoidable accident^^imk^ and the goods lost : held that the uiderwriters were dischaiged. 

• . • * 

nva 
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rival of the ship the goods insured were put on board a 1804. 

lighter hired in th^ usual way, and brought to a wharf ^strong 
belonging to the Plaintiif ifi^ the afternoon, but in conse« ^* 

quenoe of the roughness of the weather could not be » * 

landed that evening. The lighterman finding that he 
could not land the goods, asked the Plaintiff whether he 
should stay to see the cargo landed* The Plaintiff said 
that he need not do so, for that he (the Plaintiff) would 
look to the landing himself. Accordingly the lighterman 
left the cargo alongside the wharf. In tlie course of the 
' Bight the lighter was sunk, without any neglect being 
imputable to any one, and a watchman in the employ- 
ment of the plaintiff having discovered the circumstance, 
immediately gave an alarm. » 

A rule having been obtained on a former day, calling 
on the Defendant Uy shew cause why the verdict should 
not be set aside aiid a new trial had, 

Shepherd S«rjt. now shewed cause, and insisted that the 
liability of the Defendant was put an end to by the con- 
duct of the Plaintiff in taking the goods under his own 
care; that if such a delivery were not sufficient to dis- 
charge the underwriters nothing short of the goods being 
actually warehoused would relieve them from their un- 
dertaking. He admitted the authority of Hurry v* The 
Royal Exchange Assurance Company^ 2 Bos. Sf PuL 430. 
bat insisted that this case was distinguishable from that, 
smce there the only question was. Whether the insurer 
was liable for the risk attending the carriage of the goods 
from ship to shore in a public lighter, whereas here, ad- . 
mitting the underwriter to be subject io such liability, 
the goods were received by the Plaintiff into his own 
cnstDdy, insomuch that the lighterman was prevented by 
him from taking that care of them which he would other- 
wise have done. 

Vol,. I. N. S. C BeH 
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Best^ Serjt* contra, observed that the only question was, 
Whether the yoyagewas at an end, for if not, theloss had 
happened by one of the perils insured against ; that in 
Hurry v. The Royal Exchange Assurance Company^ the 
authority o{ SparrowY. Carruthers,2 Str. 1236. had been 
considerably shaken^ in which latter case it had been holden 
that a party by taking goods into his own lighter discharged 
the underwriters ; that the conduct of the PlamtiflF in this 
case could not amount to more than making the lighter 
his own ; that it was of no consec^fuence whether the 
goods during the night remained in the custody of the 
lighterman or of the Plaintiff, since neither of them could 
have prevented the accident which happened^ that the 
goods therefore being lost in the course of their convey* 
ancefrom the ship to the shore, the underwriter, according 
to the authority of Hurry ^ v. The Royal Exchange As^ 
surance Company ^ wa$ liable to answer for the loss. 



Sir James Mansfii^d Ch. J. This case depends upon 
a very short point; namely, whether the owner of the 
cargo, under the particular circumstances of this case, did 
not take the cargo into his own care and possession ? 
It seems to me that he did. The goods were |)rought in 
the lighter to the Plaintiff's wharf, and if nothing had 
happened to relieve the lighterman from that duty, he 
lYOuld have been bound to set some person to watch, 
oyer the goods until they shoufd be landed. ,But the 
owner of the goods in this case dispensed with the obli- 
gation of the lighterman to take charge of them during 
the night, and took them into his own custody; and 
while they were in his custody they were lost. Can it 
be contended then that by such conduct the Plaintiff did 
not discharge the lighterman 2 If he did discharge the 
lightermajj he placed himself in the same situation as if 
the goods had been actually landed and delivered. It is 
argued that it does not appear that any care could have 
"• ' prevented 
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prevented the accident which happened ; as to which I 
•will only observe that neither does it appear that the ac- 
cident might not have been prevented by extraordinary 
diligence. It appears to me that this case is not distin^ 
guishable from that of Sparrow v. Carruthers. There the 
ownfer of the goods chose to employ his own private 
lighter to land them, and by that act he was holden to 
have discharged the underwiiter. The PlaintilF in this 
case chose to take the goods into his own possession before 
they were landed, and having so done he might have 
kept them in the lighter for a week, for he had as much 
control over them, as if they had been in his custody for 
that period. I think the verdict therefore perfectly right. 



1804. 




Heath J. I am of the same opinion^ The Plaintiff 
in this case relies onthe words in the policy " until they 
are safely landed.'* But every party may renounce so 
much of a contract as is for his own benefit. Now in 
this case the Plaintiff by his conduct has renounced all 
the benefit which would have accrued to him from tlie 
words of the policy on which he relies. It matters not 
how the loss happened after the Plaintiff had released the 
underwriters frt>m that provision in the policy under 
which they would otherwise have been liablei 



^'% 



KooKE J. I am of the same opinion, and I should 
not add any thing to what has already been observed by 
my Lord Chief Jiistice and my brother, with whom I 
entirely agree, if it hadnotbeen supposed by Mr. Park in 
the last edition of his book, p. 23., that this Court, in the 
case of Hurry v. The Royal Exchange Assurance Com.'' 
|iai2^, had daiied the authority of Sparrow v. Cdrruthersy 
whereas we certainly did not intend to shake the autho- 
rity of that case, but only to decide the case then before 
the Court upon its own circumstances. 

Rule discharged* 
C2 
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Maybth, , BiCKNELL V. KePPe£. 

Under a plea of the . . -iji* j^ 

statute of limita- ^|ViIS was an aclion for goods sold and delivered to 

tions the Plaintiff JL the amount of 70/. to which the Defendant pleaded 

gave in evidence ||j^ general issue and the statute of limitations. At the 

a letter of the De- A ^ ^ i ^ t i .^- n 

fendant's in answer ^^^^ before liord Ahanley Cii. J. at the sittmgs after last 

to an application Hilary term, it appearefi that the debt ho^ been contracted 

for payment of his j^j^^yg gj^ years before the commencement of the action ; 

debt, in which the , « « ' 

latter referred tiic "*^* ^^ Defendant having been applied to for payment 

Plaintiff to his soli- of the debt by "a letter from the Plaintiff, dated the 23d 

.citors, by whose ^f j^j jggg ^^^^^ ^ ^^^ Plaintiff on the 26th of the 

opuuon he should ^ / 

be go^Med, add- same month, in the following terms : "Ihave received your 

M»8r> ^||y are in letter of the 23d, and must refer you to Messrs. C. my 

d^te • t ** "^d ^''^^*t^'"s> whose opinion always governs me. 1 recom- 

abiiity/* and also a mend you to call on them, as it will save you the trouble 

conversation with of a joumey to W. They are in possession of my deter- 

»olicitors"in°which '^^'^^^ion and ability." In consequence of this letter a 

they stated, that if person on behalf of the Plaintiff having called on Messrs. 

tiie Plaintiff had ^ g^^d stated that he came on account of the Defendant's 

any letter which 

would bind the ^^' J ^^ informed by them that the Defendant was out of 

Defendant, the debt town, but that if the Plaintiff had any letter which 

would be paid, if it ^ouldbiud the Defendant, the debt would be paid if it 

amounted to lOOl.; ,^^, _. , -, , ., , ,. ,« 

this beinie left to amounted to 100/. Lord ^raaw/ey considered hunself 

thejury a verdict bound by the case of Uoyd V. Maundy 2 T. JR. 760. to 

wasfound for the j^^^^ j^ ^ ^j^^ . ^^ j^^j^^ whether the above letter, 

Plaintiff; but the j *^ 7 ^ 7 

Court inclining to coupled with the subsequent conversation at Messrs. C, 

think it did not amounted to an acknowledgment of a debt. The jury 

toke the case o«t of ^^^ ^^^j^^ ^^^ ^^^ Phmttff. 
the statute, granted 

• new trial. A rule nisi for a new trial having been obtained on a 

former day, 

Cockell Sent, shewed cause, and insisted, that upon 
theauthorityof ifojrrfv. Maundy hord Almnlej/ did right 
in leaving to the jury the letter of the Plaintiff, and de- 
siring 
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siring them to put their own construction upon it. He 
observed that the letter was of itself ambiguous^ and was 
fit therefore to be submitted, together with all the other 
circumstances of the case, to the jury, and that their cofi« 
elusion ought not now to be disturbed. 

Shephei^d Serjt. contra, urged that the conversation 
with Messrs. C. only arasountedto a promise that the De- 
fendant should pay the debt if the Plaintiff bad any 
letter which would bind him, but that the letter written 
by the Defendant contained no expression which could 
have that effect. 

Sir James Mansfield Ch. J. The letter written by 
the Defendant in the case oiUoi/dv. Mound is very dif- 
ferent horn that written by the Defendant in this case* 
The turn of the letter in that case was, that it was unjust 
that the Plaintiff should do any thing to injure the De- 
fendant, and that ratiier than pay any costs beyond those 
of defending the actioh the Defendant would go to gaol. 
But how could the Plaintiff send the Defendant to gaol, 
unless some debt was due ? In the present case, although 
the term "ability" may seem to import that the Defen- 
dant owed something that lie could not pay, yet I do not 
think there4s sufficient in that expression unexplained to 
take the case out of the statute. When the case is tried 
again the Pl?iintiffmay examine Messrs. C. as to the De 
fendant's ability, and as to any determination he had coiqi- 
municated to them respecting payment of the demand. 



21 



1804 
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Heath and Rooke J^s. concurring, 



Rule absolute. 
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Emdin v. Darlev. 



THIS was an application to the court to allow the 
costs of this action (in which the Plaintiff had been 
nonsuited) when taxed to be set-off against certain costs 
due from the Defendant to the Plaintiff, incurred by the 
between the parties former removing an indictment preferred against himself 
* **"*• by the latter, from the Sussex quarter sessions into the 

' King's Bench, and on which Indictment the Defendant 
had been convicted. 



This Court will 
not allow an at- 
tom^s lien opoo 
the costs to prevent 
aset off in costs 






Best Serjt. shewed cause, and insisted, that the Court 
would not take away from the Defendant's attorney the 
only security he had for the payment of his costs in the 
action, which would be the consequence of such a set*<off 
being allowed. 

But the Court observed, that the attorney's lien could 
not be allo\i[ed to interfere with the equitable arrange-^ 
ment of costs between the parties to the suit, and that 
as the attorney acts upon the credit of his client and has 
his personal security for payment of his costs, this Court 
always allows applications of this kind (a)^ 

Rule absolute. 



(9) Vi4 HnU y. Ody, 2 B09. if Pull 38. and the cases t&ete cited. 
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Sellar v. M^Vicar, j^ y^ 

IIS was an action brought to recover the amount of valued ai soof. on 



the Defendant's subscription on a policy of insurance^ a voyage at and 

dated the 27 April 1802, on a voyage « at and from ^^^^ ^^^^T^. 

n ' J i_ Tjrr- j j i * Beroice, and the 

Demcrara^ Berbtccy and the Windward and Leeward windward and Lee^ 

Islands to Londony*^ and by the policy the insurance was ^^^ isUmds to Lonr 

declared to b;^ on freight valued at 500/. The Defendant f* ' ^l !?*? 

^ ^^ ^ ^ being at Demerara, 

subscribed the pQlicj)r for 2000/* fit a premium of 35^. per an agreement was 

cent. entered into by the 

The declaration stated a loss by a peril of the sea while ^^ere for a frcteht* 

the vessel was at Demerara. There was also a count in from BerUce to 

the declaration for money had and receivad. The De'- ^^^ ^* ^*^fi^ 

' - to be put OB board 

fendant pleaded ;2an cissumpsitymA paid S/. lO^. intoCourt ztBerdke and the 

on the count for money had and received. The cause siup to tak« a cargo 

came on to be tiied before Lord Alvanlevy at the sittings f ^"^^ ^*^ P'"^* 

. t^' -o from D«iwrara to 

at Guildhall after last Trinity term, wten the jury found Berhkey and deliver 

a verdict for the plaintiff on the count upon the policy them there; while 

for 200/. subject to the opinion of the court upon the 5)^l^^to fi^Aicf 

following case, • with the bricks and 

The Plaintiff was owner of the ship La Fraternit^^ ^^ met^^with^* 

nientioned in the policy at the time of the loss and accident, and in 

the insurance. In the month of February 1802, the consequence never 

earned her freight ; 

ship then being at Demeraray (where she had discharged hgi^ ^^^ j^ 



was 



a cargo of slaves, ) directly after the delivery of that cargo, not a loss within 
JVizlter Scott y the master, entered into an agreement "'^P^^^y-J 
with the house of'Martins and Co. for a freight for the 
«aid ship frwn Berbice to London^ for a cargo to be put on 
board at Berbiccy to be carried from Berbice to London. 
And it was at the same time agreed that she should take 
in a cargo of bricks and planks to be carried from Deme^ 
rat a<o Berbiccy and the whole of such cargo of bricks and 
planks was to be delivered at Berbice. No charter-party 
or any written agreement was entered into for the freight 
from Demerara to Berbice f but the usual and customary 

C4 ^ freight 
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1804» freight from Demerara to Berbice was to be paid ; nor 

was any charter-party or any written contract entered 
into for such freight of the cargo from Berbice to London^ 
but the usual andcustomary freight from Berbice to London 
was to be paid. The agreement at Demerarw for so 
loading the ship was not a distinct or different agreement 
from Demeraraio JBerAzcejand from Berbice to London y 
but was one entire agreement entered into at one and 
the same time. The ship took in the cargo to be carried 
from Demerara to Berbice^ and afterwards broke ground 
for the purpose of proceeding from thence to Berbice j 
but after she had so broken ground, and whilst she con- 
tinued at Demerara^ by a peril of the sea she ran foul 
of another ship there, called the Jupiter ^ and received 
such damages that she was condemned and sold, and the 
cargo she had on board for Berbice was taken out of her 
and no freight was ever earned. Berbice lies entirely out 
of the usual track and course of a voyage from Demerara 
to London. ^ 

The question for the opinion of the court was. Whe- 
ther the Plaintiff was entitled to recover ? If the Court 
should be of opinion that he was entitled to recover, then 
the present verdict to stand \ if otherwise, the verdict to 
be entered for the defendant. 

Lens Serjt. for the Plaintiff, contended, that as the 
agreement under which the ship sailed was stated in the 
case to be one entire agreement, as soon as the ship broke 
ground at Demerara she began to earn freight according 
to the terms of that agreement, and consequently the po- 
licy attached; that althougt^ the agreement, had two 
distinct objects in view, *d%. ^hat the ship should take a 
cargo from Demerara to Berbijcey and another from JBer- 
bice to London^ the latter of which had wholly foiled, yeit 
as the form r had coipmenced, there was an inception 
of the ri&k described in the policy^ and that according to 

\ the 



XH THE FoRTT-FODRTH YeAR OF GEQRGE III. 

the terms of the policy the voyage insured might be ccm-- 1804, 
sidered asavoyagefromDCTWorarotoXomtonjWitbliberty v 

to take in a cargo at Berbice. 

But the Qiurt (stopping Best Scrjt. who was to have 
argned e contra) said, If it hqfi been in the course of the 
bude for a ship to takeinpart of her cargo atOemarara 
and part of her cargo at Berbice, the case would have 
stood upon a very different ground. But here the first 
voyage from Demarara to Berbice had nothing to do with 
the voyage insured. The voyage insured was from De- 
mmrara to London, or from Berbice to London, or from any 
of the Windward at Leeward Islands, according to the 
place from which the sliip might happen to sail on her 
voyage to London, Now in this case such voyage never 
c(»maeiiced ; the case itself excludes any inception of the 
yoyagc. ■ The ship took in a cargo at Demarara to be' 
carried to Berbice, and there expected to get the cargo 
vbich she was to carry to Loruion. 

« 
Verdict to be entered for the Defendant. 



BLAkjcTit, and Another v., Anscombe 

TROVER for somettccs. At tlidrlaT before tiealk J. ^"J"**- 

St the !--«( as^;itS% Sussrr, if appeared that by ^J'l,''^!^^'^^"' 
lease Uidr^ease dated iH^lQlh aiul 2)st of ^j)n7 made woad!i, &c. were 
after the ihairiage of Jofi^mS^ev an J Sarah liis wife, m conveyed «nder 

■--•-. . ,, , " la^ jf ■ ■ .. . a marnjj-e sctUe. 

pursuance of marriage articlcsjlJMrfein premises thercm meatto A.uDiB. 
i^^^ * their heirs and as- 

ugni, during tbe lift of S. IV. in tnist, lo payTlic rents and profits as Jiie said S. W. should 
■I^oiilt, dnnng berlife i^d afler hetdcceaw, t<i*Uie use of sui'li child or cliiMren of ttie mar- 
riage, and in such sbares as the said S'. W, siiould appoint; aa<l for want of appointment, lo 
the oaeofthe children eqaally, &c, and the heirs of their bodies, wilJieroiis-reniaindent ; and in 
defanit of inch issnc, to the use of Uie right heir? oSS. W. forever. Held that ^:«nd B. could 
not maintain trover Bgainat the Defendant, aetranger, for certain trees, which had been cot 
down b; order of the hiuband of & W. and carried avay by the Defendtwt. 

mentioned, 
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Blaker 
and Another 

v» 
Anscosibe. 
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mentioned, together with all woods, underwoods, and 
timber trees, were conveyejd to one 1 homos Toiir/e, his 
heirs and assigns, to the intent th^t he should, be tenant to 
the praecipe for suffering a common recovery, the usesof 
which, when suffered, were declared to be to Wm. Blaker 
and Walter Huborne (the Plaintiffs) their heirs and assigns 
for and during the natural life of the said Sarah Walder^ 
in trust, to pay the tents and profits in such manner as 
the said Sarah, notwithstanding her coverture, should 
appoint, and from and inmiediately after the decease of 
the said Sarah Walder to the use of such child or children 
of the marriage, and in such shares asthe said Sarah should 
appoint, and for want of appointmeut to the use of the 
children, equally between them as tenants in conunon, 
and the heirs of their respective bodies, with cross re- 
mainders, and in default of such issue to the use of the 
right heirs of Sarah Walder for ever : that a recovery ws^js 
suffered in pursuance of the settlement ; that the trees 
which were the subject of the action, were cut down 
upon the premises mentioned in the settlement by order 
of John Walder y and taken away by the Defendant ; that 
the trees were demanded by the Plaintiffi;, and the De- 
fendant refused to deliver them up. It was objected on 
the part of the Defendant, that the Plaintiffs under the 
setttement had only an estate pur aufer vie ; that the trees 
when standing were part of the inheritance, and when 
felled belonged to the owner of the inheritance, for which 
the case of Bewicke v, Whitfield, 3 P. Wms» 267. was 
cited, and that the Plaintiffi therefore were not enticed to 
maintain the action. A verdict'however was found for the 
Haintiffs, with liberty to the Defendant to move that a 
nonsuit should be entered. 

Accordingly a rx3snisi having been obtained for that 
purpose on a former day, 



Best Serjt. now shewed cause^ and contended, that al- 

though 
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thougli by the general rule of law the owner of the 
inheritance is entitled to timber felled upon the land, yet 
that the trustees in this case had such a special property 
in the trees as entitled them to maintain their action 
against a wrong doer. 



1804. 



Blakbr 
and Another 

V. 

ASfCOMBK* 



Sir James Mansfield Ch. J. (stopping JSo^eySeijt.) 
How can it be made out that the trustees in this case had 
any greater estate than during the life of the tenant for 
life ? If they had no greater estate they cannot possibly 
maintain tbb action. Had the limitation been to the 
trustees and their heirs, to the use of them and their 
heirs, the case might have been very different. It is true 
that the trustees had a special property in the trees while 
standing, but that property ceased when they were cut 
down. 



Heath J. It occurred to me at the trial that the 
estate of the trustees might possibly be considered as com- 
ihensurate with the different limitations in the settlement ; 
but I am now satisfied that the estate limited to them was 
only pur auter vicj and consequently that this action 
cannot be maintained. There is a distinction between 
limitations by settlement and limitations by will ; in the 
latter case they are construed according to the intention 
of the testator, and then the trustees, under a limitaticm 
of this sort might be considered as having an estate com* 
mensurate with the subsequent limitations ; but that mode 
of construction cannot be applied to a limitation by 
settlement. 



\ 



RooKE J* concurring, 



Rule absolute 
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Grundy v. Mell. 



If to a rejoinder PTPIHIS was ah action for goods sold and delivered, 
cpncindingwith a J_ p|^ ^^^ assumpsit yVLS to all but 15?. and as to the 

piaintTffadd the l^/. a tender before the commencement of the suit. The 

similiter md take replication joined issne on the non assumpsit^ a^ ,as to the 

the recorA down plea of tender set forth a writ sued out before the tender, 

Defendant obtain concluding with the usual verificalion. The Defendant 

a verdict, the Court i^ j^ig rejoiner alleged, that he did before the suing ^^ut 

wui not grant a ^y ^^ ^^ ^^ ^^ ^^j^ ^£ ^j^^ Plaintiff tender the said 15/. 

new trial, but "wiU , •' . 

amend the record, and concluded, " And this he is ready to verify, where- 
fore he prays judgment if the said Plaintiff ought to have 
or maintain his afore^id action to recover any d^unages 
by reason of tlie non-payment of the said 15/. parcel as 
aforesaid, against him, &c." To this was added a siwz- 
iiter, " And the said Plaintiff doth the like. " The record 
then went on: "Therefore a^well to try this issue as the 
said other issue above joined between the parties aforesaid, 
the sheriff is commanded," &c« 

^ This cause was tried at the last Nottinghamshire Lent 
assizes, when a verdict was found for the Defendant, both 
on the non assumpsit and the plea of tender. 

^ A role nisi was obtained by the Plaintiff early in this 
term, for setting aside this verdict, and granting a new 
"trial, on the ground that there was no issiie joiiie^ as to 
the tender, the rejoinder having concluded to the court 
instead of the country; and at the same time another 
rule nisi for amending was obtained by the Defendant. 

Vaughan Serjt. now shewed cause against the first rule 
and supported the last, contending that the mistake was a 
mere informality, and cured by the statute of jeofails, the 
distinction being that where an immaterial issue is joined 
the* Court must award a lepleader, but where the issue is 
only informally joined it is cured by the statute. He re- 
ferred 
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fenred to the case oiBermet v. Holbeck^ 2 Saund. 317. and 
the notes thereon in the edition by Mr. Serjt. WilliamSy 
where all the cases pnthe subject are collected ; and ob- 
served that in Sayer v. Pocock, Cowp. 407. where a simt" 
liter was allowed to be added after Verdict, one of the 
reasons given was, that the Court only made that right 
which the Defendant understood to be so, by going down 
to trial. 
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Bat/ley, Serjt. contra^ insisted that neither party in this 
case had put hiinself upon the country as to the pl£^ of 
tender, and that it would be impossible to indict for per- 
jury any of the witnesses who gave evidence on this trial. 
He observed, that the Court by amending might enable 
tlie party to try the question again, but that they could 
not by the amendment remove the objectioi^ that none of 
the witnesses could be' indicted for perjury. He added 
that in Sayer y. Pocock, one of the parties had put himself 
upon the country, which neither of them had here done. 



Bu^ The Court were of opinion that they were warranted 
by the case of Sayer v. Pocockin amending this informa- 
lity after verdict, for that the same diflBiculty respecting 
the indictment of the witnesses for perjury existed in that 
case as in this, since one of the parties there hiad not put 
himself upon the country. 



Per curiam^ 



Rule for a new trial discharged. 
Rule for the amendment absolute. 



/ 
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A promissory note 
drawn before the 
37 G«o. 3.C.136. 
upon a receipt 
stamp of equal 
value ^th that 
reqnired for a pro- 
missory note, is not 
available in law. 



Chamberlain v. Porter. 

THIS was an action on a promissory note for 20/. 
drawn in the year 1794. The cause was tried be- 
fore Grose J. at the last assizes fiwr Cambridge^ when a 
verdict was found for the Plaintiff notwithstanding an 
objection taken to the note on account of the stamp, 
which was a rixpemiy receipt stamp, instead of a note 
stamp of the same value. . 

On a former day a rule nisi was obtained for setting 
aside the verdict, and havings a new trial. 

Sdhn Serjt. now shewed cause. The objection in this 
case is not that the note had not a stamp of a proper 
value, but that it has not the peculiar stamp appropriated 
to promissory notes. At the time this note was given the 
31 Geo. 3.Ci 25* was the only statute regulating the stamp 
duty on promissory notes. From that act it clearly ap* 
pears that th^ Legislature did not intend to make any 
particular stamp necessary to a promissory note, but only 
contemplated a duty ad valorem being paid on note^. 
The terms used in the act ai^, that upon every promissory 
note above &L and not exceeding SO/, "shall be charged 
a stamp duty of sixpence." Indeed the meaning of the 
Legislature is explained by the s^th section, in which it 
is provided that if any promissory note contrary to the 
true intent of the act, shall be stamped or marked with a 
Stamp or mark of a lower denomination or value than by 
the act is directed, the drawer shall be answerable to the 
crown for the duty. It is true that in' Manning v. Livie 
hayley onBiUs, p. 20. note (c); and in Mobinsonv. Dry^ 
brought 6 T. S, 317. where the stamps upon the instru- 
ments were composed of duties laid on by different 
statutes, a stamp advahrem was held insufficient ; but ia 

the 
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the latter case there is a reference to a case of Legge v* 1804* 

Tyte, E. 30 Geo. 3. B. R. where a contrary doctrine was 

laid down, and in Acheson v. Sharland^ 1 Esp. N, P* Cas. 

292, Lord Kenycm adnutted a promissory note in evidence, ' Porter, 

written upon a sixpenny receipt stamp, sixpence being the 

amount of the duty upon the note, and that duty not 

being compounded of several sums, but laid on by the 

same statute. 

Praed Serjt. in support of the rule. The 22 Geo* 3* 
c. 33. which was the first act, imposing a duty on pro- 
missory notes, does not impose any duty on receipts, and 
the second section of that act enacts that the commis- 
sioners for the better levying the duties shall use and pro- 
vide sUch stamps to denote the said several duties as shall 
be requisite in that behalf. When the commissioners 
therefore have provide4 a particular stamp for a parti- 
cular instrument, it becomes the same thing under the 
above enactm€y;it as if the Legislature had expressly di- 
rected a peculiar stamp as applicable to that particular 
UlStrumeQt only. Inthe 27 Geo, 3. c. 13. s. 41. the Le- 
gislature recites, that the duties on vellum parchment and 
paper are applicable to various purposes, and the com* 
missioQers are directed to keep separate accounts of the 
monies arising therefrom, and to provide distinct dies or 
stamps to denote each duty ; and then to prevent the 
multiplication of stamps, empowers the commissioners to 
cause one new stamp, die, or mark to be provided to de*- 
note each rate of duty upon each piece of vellum, paper, 
or parchment. No stamp therefore can be deemed the 
stamp which the Legislature has directed,, unless it be the 
stamp which the commissioners have required. Indeed 
the 23 Geo. 3. c. 49. which repealed the 22 Geo. 3. c. 33. 
has a similar provision, requiring the commissioners to 
provide such stamps as they shall deem necessary ; and to 
keep separate accpunts. The 31 Geo. 3. c. 25. preserves 

the 
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ChAMB£RLAIN 
V. 

Porter. 



the distinction between the stamps upon receipts and 
promissory notes, as^ well as the 35 Geo. 3. c. 55. and the 
37 Geo. 3. c. 90. Indeed while the Legislature keep dis- 
tinct the accounts of monies received from the different 
stamp duties, the^ several stamps cannot be blended, nor 
will the mere value of the stamp give validity to the in- 
strument, unless it be also the proper kind of stamp. The 
intention of the Legislature upon this point may be col- 
lected from the preamble of the 37 Geo. 3'. c. 136. which 
recites that deeds and other instruments cannot be given 
in evidence, nor are in any manner available, unless 
stamped with the proper stamps, provided for such purpose, 
and that from the variety of stamps provided for different 
purposes mistaken have arisen and may again arise in the 
use of such stamps, for want of knowing the proper de- 
nomination or value required in particular cases ; and the 
5th section provides that a bill of exchange or promissory 
note, drawn upon% stamp of an improper denomination 
but of equal or superior value, may be stamped* by the 
commissioners on payment of the duty and a penalty. In 
Manning v. Lme, Lord Kenyon refused to allow a note 
to be read, which was on a deed stamp, and in Robinson 
V. Drybroiighy his Lordship says, it is absolutely necessary 
that the distinction of the several stamps should be pre- 
served in courts of justice as long as that distinction is 
kept up by the Legislature. When therefore he comes 
to revise the opinion given by VbumAcheson v. Sharland^ 
he thinks that a stamp ad valorem is insufficient: and in 
Farr v. Price ^ I East^ 55. the Court determined that no 
other than the peculiar stamp appropriated by the law to 
the particular instrument will avail, even and though 'the 
stamp used be of greater value ; nor is the authority of 
that case shaken by the case of Taylor \^ Hague^ 2 East y 
414. where ^e Court held a promissory note upon a 
stamp of an higher value than was required, available on 
the particular ground Uiat the value was composed of 

three 
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three different sums applicable to several funds to vihich 
the duties on promissory notes are carried. 

Cur. advuff. 

On this day the opinion of the Court was delivered by 

Sir James Mansfield Ch. J. The question is, Whe* 
ther apromissory note written on a receipt stamp of equal 
value with that required for a promissory note is to be 
deemed a note available in law I It is not necessary to 
go through all the acts which have been cited, since none 
of them carry the matter further than the 37 Gto. 3. c. 136 
That act is a clear legislative declaration that it is not 
sufficient that a certain sum of money be paid on the in* 
struments which are the subject of taxation,but the stamp 
used must be of the proper denomination. A receipt 
stamp win not avail if used upon a note, nor a note stamp 
if used upon a receipt. The 37 Geo, 3. c. 136. contem- 
plates the mistakes which might arise in the use of stamps, 
and makes provision for those mistakes. It enac^ts that 
where any instrument, except biUs, notes, and drafts, shi^II 
have been stamped with a stamp of a different denomi-* 
nation, but of equal or greater value than that required 
bylaw, the commissioners, upon payment of the duty and 
a penalty of S/., may stamp the same with the proper 
stamp. Withrespecttobillsandnotes,whichby 31 Geo.S. 
c. 25. were forbidden to be stamped after they were made, 
it provides that bills and notes which should be made sub-» 
sequent to 37 Geo. 3. c. 136. and stamped with an im- 
proper stamp, but of equal or greater value than the 
stamp required, might be stamped by the commissioners, 
on payment of the duty and a penalty. But bills and 
notes given before that act, remain in the same situation 
as if the act had not been passe(J. By the provisions 
there introduced, the Legislature plainly supposed that 
an instruments not stamped with a stamp of a proper de- 
VoL. L N. S, J) nomination 
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nomination were good for nothing ; otherwise the pro* 
visions would be useless. Where an instrument is upon 
an improper stamp, the commissioners are authorized to 
stamp it, upon payment of a penalty and the duty ; but 
bills and notes given before that act, are excepted from 
its operation ; and yet if this note, which is not stamped 
with a stamp of the proper denommation, and which was 
drawn before that act, be good, it would be in a better 
situation than those bills and notes which the c(»nmis- 
sioners are authorized to stamp under the act, on payment 
of a penalty and the duty. Without therefore going fur* 
ther into the statutes or the cases, which all lead to the 
same conclusion, we think that in this case, unfortunate 
as it is, the note cannot avail, and consequently there must 
be a new trial. Had the 31 Geo. 3. c. 25. stood alone^ 
there might have been strong ground to contend, that a 
jstamp ad valorem would have been sufficient. 

Rule absolute* 



Dance and Others v. Girdler and Others, 
v^'^'^ • Executors of Henry Capel. 

DEBT on bond, dated the 5th August 1780, given by 
to A. IS. u. nfc. ^"^ Jesse Ho? wood, together with the Defendant s 

payable to them testator, to the Plaintiffs, and several other persons since 
and theirsuccessors, deceased, governors of the Society of Musicians, for the 

as the governors of ^ •^ ^ 

the Society of Mu- ^^^^ present year, payable to the said persons and their 

sicians, conditioned successors, as governors of the said Society of Musicians. 
5aiZ% tc^it. ^^^ Defendants craved oyer of the bond and condition, 

ing with them and which latter was in these words : ^< Whereas the above 

their successors, go- 
vernors, fyc, as their collector; afterwards the society was incorporated by letters patent, at 
which time J. H. had duly accounted for all monies collected by him, but after the ipcorporatiou 
received money for which Kc did not account. Held that the obligor of the bond ^as not liable 
for such default of J. Zf . iu an action on the bond, 

boundeu 
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bounden Jesse Horwood was on the 7tli day oi August 
1763, by the majority of the members of the said Society 
of Musicians, elected into the office or employment of 
collector of the monies due and to grow due to the said 
Society : now the condition of the above-written obliga- 
tion is such J that if the said Jesse fforwooddo in all respects 
well and truly, justly and faithfully, pay to and account 
with the said S. H. &c. (the obligees)aud their successors 
governors of the said Society of Musicians, for all such 
sum and sums of money, debts, dues, and demands which 
be shall receive or come to his hands or knowledge by 
virtue of any orders or directions from the said S. H. &c. 
(the obligees) or their successors, as governors of the said 
Society of Musicians, or otherwise, by virtue of his elec- 
tion as aforesaid, then the above-written obligation to 
be void, or else to remain in full force/* 

The Defendants then pleaded, Ist^non est factum; and' 
2dly, that the said Jesse Horwood did always, from the 
time of making the said writing obligatory, pay and ac- 
count with the persons named in the bond and their suc- 
cessors, governors of the said Society of Musicians, for all 
sums of money which came to his hands by virtue of any 
orders from them or their successors, as governors of the 
said society, or otherwise, by virtue of his said election in 
the said rx)ndition mentioned, according to the tenor and 
effect of the said condition, * 

The Plaintiffs replied, that after making the bond and 
during the time the said Jesse Horwood continned in the 
said office, to wit, on the Ist o(,Januari/ 1802, and ori 
divers other days and times between that day and the 
commencement of the suit, the said Jesse Horzooody by 
virtue of his said election into the said office, received 
dxsecs sums, amounting to 569/. 19^. lid, and had not 
accounted with the obligees for the same. 

The Defendants rejoined, that Jesse Horwood had paid 
to and-accounted with the Plaintiffs, who had survived 
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the other obligees, for the said sum of 569/. 19^. lid. in 
the replication mentioned to have been received by the 
said Jesse Horwood^ by virtue of his election into the said 
office, and concluded to the country. 

The cause was tried beforellEATH J.atthe Westminster 
sittings in this term, when it appeared that Jesse Horwood 
having been elected collector to the Society of Musicians 
in 1762, continued in that office till a short time before 
the commencement of the present action ; that the Society 
pf Musicians was a voluntary society until the year 1790, 
lyhen the members of the society were incorporated by 
letters patent by the name of ^' the Royal Society of 
Musicians of Great Britain y" that by a regulation of the 
society in 1763, it was provided, that the collector should 
annually produce a certificate that he had duly accounted, 
signed by five governors, or that there should be a new 
election; ths^t the said t/ewc//ora)oorf, until the year 1803, 
did annually produce such certificate ; that the chairman 
annually put the question at a general meeting. Whether 
Jesse Horwood should be continued collector ? To which 
there was never any opposition ; that in the year 1803 
Jesse Horwood had received the sum stated in the pleadings 
for which he had not accounted, but that he had accounted 
for every thing which had come to his hands before the 
date of the charter of incorporation. The learned Judge 
nonsuited the Plaintiffs, on the ground tliat as there was 
no deficiency in the accounts of Jesse Horwood preyious 
to the incorporation of the society, the Defendants, as 
executors of his surety, were not liable; for that the not 
accounting with thegovernersofan incorporated society 
was no breach of the condition to account with the go-^ 
vemors of the society, when not incorporated. But liberty 
was reserved to the Defendants to move to set aside th^ 
nonsuit, and have a verdict entered for the Plaintiffs. 

Accordingly a rule nisi having been obtained on a 
former day, 

Shepherdy 
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Shepherd^ Lens, and Best^ Serjts. shewed cause. As a 
question was annually submitted to the members of "the 
society, whether t/e^^e Horwood should be continued in the 
office of collector, this proceeding amounted to a new 
election every year, and consequently after the expiration 
of the year in which the bond was given, Jesse Horwood 
could not have received any money by virtue of the elec- 
tion mentioned in the condition of the bond. But in- 
dependent of this objection, the Defendants are not liable 
for any monies received by him subsequent to the charter 
of incorporation. By the charter the original society was 
destroyed. The governors of the incorporated society, 
though consisting of the same individuals, are not the go- 
vernors of the original voluntary society, which ceased to 
exist when the corporate society arose. The powers, the 
liabilities, and mode of conducting business of a corporate 
body are very different from those of a mere voluntary 
society; and it is possible that the Defendant's testator, 
Twrho was willing to become a surety for Jesse Horwood as 
the servant of the one, might not be willing to be surety 
for him as the servant of the other. In Lord Arlington 
▼. Merrick^ 2 Saund. 411. where a bond had been given 
with a condition that one T. J. should faithfully account 
during all the time that he should continue deputy post- 
master, and the condition recited that T. J. had been 
appointed deputy post-master for six months, it was holden 
that the surety was not liable for the neglect of T. J. to 
account for monies received after the expiration of the 
«ix months^ From which it appears that the condition 
of a bond given by a surety is jiot to be extended by con- 
«tructi(m. In Wright v. Russely 3 Wils. 530. 2 Bl 934. 
S. C. itwasdetermined thata surety who had given a bond 
with a condition that one W. B. during the time he 
should continue as broad clerk to the Plaintiffs, should 
keep true accompts and pay all monies which he should 
receive belonging to fte Haintiff into his hands^ was not 
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liable for a default of fV. B. after the Plaintifl had taken 
a partner into his house. To the same effect is Barker 
V. Parker^ 1 T. R. 287. where the executor of the 
obligee carried on his trade after his death, and the person 
for whom the obligor was surety continued in his ser- 
vice. With respect to the case of Barclay v. Lucas, 
1 T. jR. 291 in notisj where the surety was holden liable 
after a new mrtner had been taken in, it may be observed 
that the condition of the bond recited that the obligees 
had agreed to take P. J, into their service as a clerk in 
their shop and counting-house, and Lord Mansfield ex^ 
pressly put the case upon the ground of the bond having 
been given as asecuiity to the house. The late case of 
Strange v. Lecy 3 East, 484. is a strong authority for the 
Defendants. There the bond was conditioned for payment 
by one B. B. of all sums of money in which he should 
be indebted to the obligees for money advanced at their 
banking-house, and it was determined that the surety 
was not liable for money advanced at the banking-house, 
after one of the obligees had ceased to be a partner. 



Marshall and Baylet/ Serjts. in support of the rule. 
With respect to the annual re-election of Horwood, the 
regulation of 1763 shews that the office was not to be 
vacant unless the collector omitted to produce a certifi- 
cate, which he never omitted to do until the year 1803 ; 
an^ unless the office was vacant, the act of the chairman 
in putting the question, whether Horwood should be con- 
tinued, was superfluous and inoperative. Moreover the 
condition of the bond which was given in 1780, recites 
that Horwood was chosen in 1763 ; if therefore he was 
collector in 1780 by virtue of hi^ election in 1763, the 
annual act of the chairman could not, consistently with 
the recital of the bond, have had the effect which ia now 
imputed to it. Then as to the effect of the charter of in* 
corporation^ the result of aU the cases referred to amount 
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to this, that in construing the condition of. a bond given 
by a sjnrety the Court is to look to the intention of the 
parties. The case of Barclat/ v. Lucas has established 
that where the bond is given for the fidelity of a servant 
as clerk to a house, the surety v^rill be liable notwith- 
standing q, change of partners ; and Lawrence J. in the 
case of Strange v. iee, said that the condition might have 
been so framed as to have made the surety liable notwith- 
standing the secession of one partner from the banking- 
hoiise. In this case it is evident from the introduction 
of the word "successors," that the parties contemplated 
a change of persons ; and though it be true that the cor- 
porate society is in souje respects difierent from the ori- 
ginal society, yet it is substantially only the same society, 
with new powers and privileges; and would be entitled 
to take the benefit of all contracts entered into with the 
old society. 

Cur. adv. vult. 
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On this day the opinion of the Court was delivered by 

Sir James Mansfield Ch. J. The principal defence 
set up in this case is, that the Society of Musicians, though 
it existed as a voluntary society, at the time when the bond 
was given, was put an end to in theyear 1790, when a char- 
ter was granted by the Crown, not as the Plaintiffs contend, 
to that society, but to the several persons mentioned in the 
charter, who were at tliat time members of that society ; 
that those persons were erected into a corporation perfectly 
diiSferent from the^ original society, that all obligation ou 
the part otCapel as surety for Jesse Horwoody ceased when 
the society itself ceased to exist, and that hetherefore was 
not answerable for money received by Horwood^ as col- 
lector to the corporate society, he having only been surety 
for the pajnnent of money received by Horwood^ as col- 
lector to the old society^ Another objection was taken 
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to thePlaihtifTs recovery, namely, that Jesse Horwood^ 
Sit the time when he made default was not Collector under 
the old election referred to by the condition of the bond. 
But considering the condition of the bond, which is 
dated in 1780, recites an election in 1763 as the election 
under which Horwood then continued to be coUector, I 
think it would be difficult to contend that he was not 
still collector under that in 1803, if the voluntary society 
had then continued to exist. Besides which the regu-* 
lation of the society, which was given in evidence, is in- 
constant with the idea of an annual election : for that 
regulation provides, that if the collector do not produce 
a certificate, there should be a new election. But if an 
annual election was to take place, the office must have 
been vacant every year without that provision. If there- 
fore the voluntary society had continued, I tibink that it 
would have been impossible to sustain this objection^ 
The question therefore must turn on the other objection. 
About the facts of the case there is no doubt. The char- 
ter was accepted in 1790; from that time to this it has 
been acted upon, and there has been no meeting of the 
voluntary society which existed before the incorporation. 
The rights of the corporation are totally different from 
those of the society which existed when the bond was 
given. The bond itself is inaccurately drawn; being 
given to certain persons as governors of the society, and 
their successors. The intention, no doubt, was that the 
bond should be payable to those who should succeed the 
obligees as governors. But this the' law does not allow t 
and the bond can only be considered as given to the 
twelve obligees, and would ultimately have been payable 
to the representative of the last surviving obligee. The 
condition also proceeds upon the same idea. But pro- 
bably it would not be deemed ineffectual on that account ; 
and the condition would perhaps be construed to mean 
that the collector should account to those persons who in 

future 
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future should happen to be governors. The charier 
grants that in future there shall be a perpetual society 
called by the name of '^ The Royal Society of Musicians 
o{ Great Britain i*^ not that the societythen existing shall 
be perpetual. This theretore is a new body which never 
existed until the year 1790, from which .time the volun- 
tary society ceased to exist ; and if so, the surety is not 
foouncl to answer for money received by Horwood since 
that period. It is a principle established by all the cases 
that the contract of a surety is not to be extended by 
implicatioh. Thecaseof Barclay v. Lucas does notsay, 
that the contract may be extended by implication, but 
only lays down that the contract must be construed ac- 
cording to the intention of the parties ; and tlie Court of 
King^s Bench, in that case thought that according to the 
true construction of the contract the surety was liable, 
notwithstanding a change of partners had taken place. 
It being agreed then that the contract entered into by a 
surety cannot be extended by any implication, but must 
take its effect according to the terms of it ; has the surety 
in the present case entered into any contract to be security 
to the present existing corporation for the fidelity of Jesse 
Horwood? Certainly not. There was no such corpo- 
ration in contemplj\tion in 1780. The only persons willt 
whom he entered into any obligation were the twelve 
persons who are described as governors, and the condition 
goes no further than to provide that fforzoood sliall ac- 
count to them and their successors. But Horwood cannot 
DOW account in the manner required by the bond : for 
no such persons exist. If the society is gone, the go- 
vernors of that society are gone also. This seems to me 
to be a stronger case in favour of the surety than those 
which have been cited. For here there is no circum* 
stance from which it can be inferred that the parties 
considered the two societies as the same. Perhaps if 
Capelh^d been called upon^ he might have entered into ^ 
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new obligation. But the old obligation does not in point 
of law extend to the new cotporation, and the surety has 
a right to avail himself of the objection. Had Horwood 
made several defaults subsequent to the charter of incoi'- 
poration, and I7flpe/ paid the deficiencies from time to time, 
his conduct might perhaps have afforded ground for relief 
in a Court of Equity. But that must be a very clear case. 
And no such facts exist here. There was one argument 
relied upon for the Plaintiffs, which does not seem to me 
to have any application to the case. It was said that all 
contracts entered into with the voluntary society before 
the incorporation, remained after the charter. No doubt 
the contracts remained to the persons with whom they 
were entered into. And this particular bond now re* 
mains as an obligation to the original obligees. But the 
question is, What is the effc^ct of the bond ? It is a bond 
that the collector shall account as the condition requires* 
How is that required? He is to account to the governors 
of the old society : which brings the question to the same 
point, whether the old society existed or not at the time 
of the default ? It is not necessary to go through aU the 
cases which have been referred to, all of which proceed 
on this principle, that a surety can only be holden liable 
according to the plain and clear force of his contract. 
The last case, of Strange v. iec, decides this point most 
clearly. And I mention that case because one cannot ' 
deny that it only differs in words from the case ofBarclat/ 
V. Lucas. In Strange v. -Lee, one of the original partners 
was dead, and another taken in : and the question was, 
Whether the surety remained liable? The Court de- 
clared that he was not. And Lord Ellenhorough seems to 
have relied on the d(^th of one of the-partners as having 
been alone sufficient to put an end to the liability. If 
that be so, how much more must the incorporation of a 
society have that effect ? In the case of the death of one' 
partner, all contracts remain to the survivors. But that 
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is not so where a society of individuals is erected into a 
corporation. It is possible that Capel might not have 
objected to become security to thecorporation, and that 
there may have been no difference in the mode of ac- 
counting. But still there might be a.difference. The 
society may have been more careftil than the corporation. 
They may have appointed persons to superintend the 
collector^ Trhich may have been omitted by the corpo- 
ration. A voluntary society is essentially di^erent from 
a corporation. The individual members are liable for 
debt in the one case^ and only the corporate funds in the 
other. But without entering into the substantial dif** 
ference between a voluntary and a corporate society, it is 
sufficient to say, that according fo all the cases which 
have been cited, as well as others which might be found, 
this surety was not bound to answer for sums received 
after the charter of incorporation, which constituted a 
perfectly new body of persons in the judgment of the law. 
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Rule discharged. 



im 



JuDiN V. Samuel. ^ _,^ 

may 14tfa. 

tXIHE declaration stated, that the Defendant ^^ was at- The first count of 
A tached to answer the Plaintiff in a plea of trespass » declaration being 
on the case." The first count was in trover for certain '° ^^''T ^'"' ^'"* 

of exchange, and 

promissory notes and 2200L in monies numbered. The the second and third 
second count stated, that whereas the Plaintiff, at the counts, stating the 
8j)ecial instance and request of the Defendant, had ^6-^^^^^^^°^^-^^^ 
livered to the Defendant two other notes (describing them) in order that he 

might get them dis« 
counted for a certain commission, and'his having got them discounted, and his converting and 
disposing of the money to his own use ; the Defendant demurred generally, on tlie ground of a 
misjoinder of tort and contract, the subject of the two last counts being matter of contract ; 
imt the court held, that on a general demurrer, as all the counts were in the form of tort^ 
judgment miut be for the PJvptiff, if any one count was good. 

which 
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which said notes were indorsed in blank on behalf of the 
Plaintiff, and w^re of great value, to wit, of the value 
of 2000/., to the intent that the Defendant, for certain 
commission and reward to be therefore paid by the Plain- 
tiff to the Defendant, might procure the said two last- 
mentioned notes to be discounted for the use of the Plain- 
tiff; and the Defendant took and accepted the said two last- 
mentioned notes for the purpose aforesaid, and afterr^ards 
did procure them to be discounted , and thereupon received 
a large sum of money, to wit, 1999/. as and for the dis- 
count of the said notes. Nevertheless the Defendant, not 
regarding his duty in this respect, but contriving and 
fraudulently intending to deceive and defraud thePlaintiff 
in this respect, hath not, although often requested, paid 
the said sum of money so by him received, as and for the 
discount of the said notes, or any part thereof, to the 
Plaintiff, but on the contrary converted and disposed 
thereof to his own use. The third count stated the de- 
livery of the notes to the Defendant, to the intent that 
he might thereby raise and procure to the use of the 
Plaintiff, certain sums of money, or account with the 
Plaintiff for the said notes, or for such sum of money as 
he should raise or procure thereon ; that the Defendant 

r 

took and received the notes for the purpose aforesaid, yet 
not regarding his duty, but intending to injure the Plain^ 
tiff, had not accounted with the Plaintiff for the notes or 
for any money raised or procured thereon. To this de- 
claration there was a general demurrer and joinder 
thereon. 



Best Serjt. in support of the demurrer, insisted, that al- 
though the two latter counts were in the form of tort, 
yet as they stated nothing but what was matter of con- 
tract, they must be considered as founded on contract, 
and consequently could not be joined with a count in 
trover. He cited the case of Buddie v. Wilson^ 6 T. R. 
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369, in which the doctrine of quasi ex contractu was 
adopted by the Court, so as to affect a deckration in the 
form of tort with the consequences attending a declaration 
in assumpsit, and said, that the old form of pleading, viz. 
that the Defendant suscepit super se was relied upon as 
shewing an action to be ex contractu^ though in form 
a tort. 



1804. 




Sayk^y Serjt. contra^ contended, that it was quite im- 
material whether the Plaintiff ought to have declared in 
assumpsitnpon thematters contained in the two last counts, 
for as the demurrer was general to the whole declaration 
the Plaintiff would be entitled to judgment if the decla- 
ration contained any one good count, which the first 
€learly was; and that with respect to the misjoinder, as 
the two last counts were in the form of tort as well as the 
first, the same plea might be pleaded to the whole decla- 
ration, and the same judgment might be given upon it, 
which hail been decided to be the true criterion of deter- 
mining what counts might be joined. He cited Dickson 
V. Clifton, 2 mis. 319. and Brown v. Dixon, I T. R. 274 
as authorities precisely in point. 

Sir James Mansfield Ch. J. This question is rather 

new to me : but I do not see how the two latter counts, 

supposing them to be bad, as being drawn in tort instead 

o( assumpsit, can, on a general demurrer, affect the first 

count to which no objection can be stated. Perhaps the 

Defendant might have demurred to the two last counts, 

and upon that demurrer have obtained judgment : but 

the course which the Defendant has pursued calls upon 

the Court to give judgment for or against the Plaintiff 

upon the whole declaration. There is nothing upon this 

declaration as it stands to which non assumpsit could be 

pleaded. 



Heath 
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Heath J. Different causes of action may be joined 
in the same suit where the same process is used, and the 
same judgment follows, and it wo\ild be very incon* 
venient in practice if it were otherwise. In Mast. v. 
GoodsoUy 3 fVils. 348. this Court was of opinion that a 
count upon a cause of action to which a contract is only 
inducement may be joined with a count upon a tort. 



RooKE J. I am of the same opinion. 



Judgment for the Plaintiff. 



Mr. Justice Cha mbre was absent this term on account 
of indisposition. 



THE END OF EASTER TERJf. 
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Harwood v. Sir Jacob Astley, Bart, in Error, 
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THIS was a writ of error from a iudffraent of the ^ « , , 

. ** ° Defamatory words 

Court of King's Bench in an action on the case for which are actionable 

defamation. The PlamtifF (below) declared " for that i" themselves, are 

•L r^ ± A !_/• ^1 !• iiTi»' iiot the less SO, be- ^ 

whereas a short time before the speaking and publishing j. g th al- 

the several false, scandalous, malicious, qnd defamatory icged to have been 

words heremafter mentioned, the said Plaintiff had been spoken of one as a 

and had served as Knight of the shire in the last parlia- i^^ariiairffent. '^in 

ment of our Lord the King for the county of Nor- such aii action it is 

folk: and whereas also the said Plaintiff at the tune of »^'* "ece^y to set' 

ttie speaking and publishing the several false, scandalous, ^^^ ^^ gj^g^^ ^^^^ ^^^^ 

malicious, and defamatory words hereinafter mentioned. Plaintiff was a can- 

was a candidate to be one of the knights of the shire to ^^^^' 

serve 
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serve in the present Parliament of our said Lord the King 
for the said county of Norfolk, to wit, at Thetford in the 
said county of Norfolk, and was ako then and there one 
of the justices of our said Lord the King aforesaid to keep 
the peace rf our said Lord the King in and for the 
said county of Norfolk : and whereas also Sir Edzoard 
Astley bart. who was the father of the said Plaintiff, had 
aliUle before the time of the speaking and publishing the 
severalfalse, scandalous, malicious, and defamatory words 
hereinafter mentioned, to wit, on, S^c. died^ to wit, at, &;c.: 
and whereas the said Plaintiff hath always had a good 
name, character, and reputation, and hath always con- 
ducted himself as a man of integrity and honour, and 
hath never been guilty of any baseness or villainy what- 
soever, nor hath ever been guilty of the assassination or 
murder of any person whatsoever, or of any such horrible 
and heinous crimes, nor until the speaking and publishing 
of the several false, scandalous, malicious, and<lefematory 
words hereinaftei mwitioned, was ever believed, thought, 
'or suspected to be guilty of any baseness or villainy what- 
soever, or to be guilty of the assassination or murder of 
any person whomsoever, or of any such other horriWe and 
heinous crimes, but on the contrary thereof was consi* 
dered and esteemed, as well by a great number of the 
freeholders of the said coimty of Norfolk then and there 
having a* right to vote in the election 'of knights of the 
shire to serve in the present parliament fi^r the said county^ 
atid by other good and worthy subjects of our said Lord 
the King, as a man of integrity, worth, and honour, and 
had deservedly obtained and acquired their goodwill, 
esteem, confidence, and respect, to wit, at, ^c. ; yet the 
Defendant (below) well knowing the same^ but contriving 
and maliciously intending to prejudice and injure the said 
Plaintiff in the opinion and esteem of the freeholders of 
the ccmnty of Norfolk then and there having a right to v^ote 
in the said election of knights of the shire to serve in the 

present 
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present parliament for the said county, and to hurt^ injure, 
defame^ and scandalize the said Plaintiff in his aforesaid 
good name, character, and reputation, and to cause him 
to be looked upon as a man of ^no integrity of honotir 
whatsoever, and wholly undeserving of the good*will, 
esteem, confidence, and respect of all his Majesty's sub- 
jects, and to cause and procure it to be suspected, thought^ 
and believed that the said Plaintiff was an assassin and a 
murderer, and moreover that he had beefii guilty of the 
most horrible crime of murdering his own father, and as 
much as in him the said Defendant lay to subject the said 
Plaintiff to the pains and penalties provided by the laws 
of this realm against such horrible crimes, afterw ards, ia 
wit, on, S^c* at, S^c. said, spoke, and with a loud voice 
published, and declared, in the presence and hearing of a 
great number of freeholders of the said county of Norfolk 
then and there having a right to vote in Uie. election of' 
knights of the shire to serve in the present parliament for 
the said county, and in the presence and hearing of divers 
other good and worthy subjects of our Lord the King of 
and concerning the said Plaintiff a^ such candidate as afore- 
said, the false, feigned^ scandalous, malicious, and de*' 
famatory words following, that is to say, <^ Sir Jacob 
Astletf ,'* (meaning the said Sir Jacob Henry ^ th^ now 
Plaintiff) ^^ is a ifcoundrel, a coward^ and a liar, an as- 
sassin, and a murderer ; he," (meaning the said Sir Jacob 
Rcnry) " murdered his" (meaning the said Sir Jacob 
Uenrtf^s) ** own father," (meaning the said Sir Edward 
il^/e^ deceased. ) And the said Defendant, of his further 
maUceagainstthesaidSirJflcoiireiiry,and again contrive 
ing and maliciously intending as aforesaid, afterwards, to 
wit, on, S^c* atj ^c^ said^ spoke^ and with aloud voice, pub<< 
lished and declared^ in the presence and hearing of a great 
ttumber of the freeholders^ ^c. The second, third, and 
fourth counts went on in the same form as the first, only 
varying the words spoken ; and the fourth count confining 
Vol. LN^S^ £ Our 
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the charge to these words, " He is an assassin and a mur- 
derer." There were four other counts, laying the words 
as in the four first, but only charging an intention to 
injure the Plaintiff in his character, and subject him to 
the penalties of the law, and omitting the averment that 
the words were spoken of the Plaintiff as a candidate^ 
The declaration concluded thus : '' By reason and means 
of the speaking and publishing of which said seyeral false, 
scandalous, malicious, and defamatory words by the said 
Defendant as aforesaid, the said Plaintiff was not only 
greatly prejudiced in the opinion and esteem of divert of 
the freeholders of the said county of Norfolk who then 
and there had a right to vote in the election of knights of 
the sliire to serve in the present parliament of our said 
Lord the King for the said county of Norfolk j>but hath 
dlso fallen into great contempt and disgrace with, and 
hath wholly lost the good opinion and esteengi of divers 
good and worthy subjects of this realm, and hath been^ 
and is greatly injured, defamed, and scandalized in his 
aforesaid good name, character, and reputation, and is 
looked upon as a man of no integrity or honour, and 
whpUy undeserving of the good-will and esteem, confi- 
dence and respect of all his Majesty's subjects, and hath 
been and is suspected, thought, and believed by persons 
to whom his innocence in tfiis behalf was and is unknown, 
to be an assassin and a murderer, and moreover that 
he has been guilty of the most horrible crime of mur- 
dermg his own father. Whereupon the said Plaintiff 
saith "he is injured, and hath sustained damages to the 
amount of ten thousand pounds," 4*^. To this decla- 
ration the Defendant pleaded not guilty, and a general 
Tcwlict having been found for the Plaintiff for 2000/. 
damages, judgment was given for the Plaintiff in the 
King's Bench ; whereupon a writ of error was brought 
in this Court, 
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Plowden for the Plaintiff in errdr . The damages being 
«ntife) if any one count in the declar^onbebad, this jndg- 
ment must be reversed. The words for which the action 
is brought are averred by the Plaintiff, in the fourth count, 
to have been spoken of him as a candidate, and for the 
speaking these words a pecuniary compensation in damages 
has been demanded and awarded. The question then is, 
Whether the Plaintiff be entitled as a candidate to bring 
this action ? for by the allegations of his declaration he 
has confined himself to the injury arising to him in that 
character. He might indeed have maintained an action for 
the words, if spoken of him, without reference to his situa« 
tion as a candidate to represent the county ; and if the 
averment that the woi^ds were spoken of him in that charac- 
ter had been omitted, the declamtion would have been 
good. But where a Plaintiff, by an unnecessary allegation^ 
shews that he has no cause of action, the allegation cannot 
be rejected as surplusage. PlowdS^. b. The situation of 
a representative in parliament is not to be considered as 
an office of profit: the loss of that situation therefore 
cannot be compensated by pecuniary damages. The 
perscm who offers himself as a candidate invites the pub« 
lication of all his faults. It is for the benefit of the public 
that his character should be discussed and made known. 
Being a candidate for a popular election, he waves all 
right to an action for defamation, founded upon matters 
spoken of him in that character. The Plaintiff therefore 
bas mis-stated his titletodamages, having by his own aver* 
in«nt^ confined his complaint to the exercise of a constitu- 
tional duty by the Defendant. In the several cases of 
actions for defamation, where it has appeared that the 
Plaintiff has been a representative in parliament^ or a 
candidate for that situation, it is remarkable that the 
Judges have never intimatedthat damages could be given 
for any words~spoken of the persons defiuned as lepre-* 
ti^tatives in parliament, or candidates for that situation. 

^ Ji9 in 



1804. 



Harwood 

r." 

Sir Jacob A8t« 

LEY Bart. 

IB Error. 



53 



1804. 



Harwooo 
r. 

Sir Jacob AsT- 

!.«¥, Bart. 

in Error. 



CASES IN TRINITY TERM 

In How V. Pfimie, 2 Ld. Raym. 812. 2 Salk. 694. 
2 X^to. 1293 and 7 j9fod. 107. where the Pkintiff was 
stated to be a justice of the peace, a deputy lieutenant, 
and a candidate for the county, Lord i/oft, according 
to the three first reporter*, wholly omits any mention of 
the Plaintiffs situation as a candidate ; and, according to 
the last reporter, though he expressly states the words to 
be actionable, because spoken of the Plaintiff as a justice 
of the peace and a deputy lieutenant, yet only mention* 
the Plaintiff's design to stand for a parliament-man and 
|he Defendant's knowledge of that fact as an indication 
of malice. Inthecaseof ?Fa/»w/ey v. Russell j2Salk^ Q96. 
where the declaration stated that the Plaintiff i^bs chan-* 
cellor io the bishop, and stood for parliament-man^ there 
is no intimation that damages could have been recovered 
on account <^' the words being spoken of the Plaintiff in 
the latter capacity. Thepnlyquesticmwas, Whether the 
words touched him in his office. The same observation 
applies to the case of Row v. Sir Thomas ClargeSy Sir T. 
Rqym. 482. 3 Lev. SO. 3 Mod. 26. In the argument 
of Onslow V. ffomey 3 Wils. 177. 2 Bl. 750. it was 
strongly contended that a seat in parliament was not an 
office, and that no action could be maintained for word» 
spok^i of a person merely as a member of parliament, 
end that freeholderi? ought to have the liberty of speaking 
their thoughts and opinions respecting the conduct of 
their representatives in parliament ; and this doctrine was 
not contradicted by the court. In this case therefore, 
though the words spoken might have been actionable, 
had they not been uttered with rdTerence to the particular 
character of the Plaintiff as a candidate, yet as they are 
expressly confined by the declaration to the character of 
(he Plaintiff as candidate, no action can be maintained 
l^on thtsm. Besides, in this case the Plaintiff, in order 
to shew that he was a condidate, ought to have shewn 
tbat there was an dspptoachixi^ ^etion at the time when 
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the words were spoken, by setting forth the writ : that 
was done in How v. Prinncy 2 Lutw. 1293. 

Sir James Mansfield Ch. J. (stopping jBr,yAi/2e, who 
was to have argued e contra). It was quite unnecessary to 
set fortii the writ in the declaration. It was sufficient for 
the PlaintiiF to state that he was a candidate to serve in 
the present .parliament, which could not have existed 
without a writ to call the parliament together. The 
fourth count of the declaration charges the Defendant 
*witb having said of the Plaintiff that he was an assassin 
and a murderer, with reference to his situation as a can« 
didate to serve in parliament. The declaration avers that 
Giese worda were spoken with intention to charge the 
Plaintiff, with the crime of murder, and itwas impossible 
for the jury conscientiously to find a verdict for the Plain- 
tiff unless they believed that the Defendant was guilty of 
maliciously speaking those words in the only sense in 
which they were^ actionable, m. as affixing upon the 
Plaintiff Uie clear, simple imputation of the crime of legal 
murder. It is impossible for this court to consider whe- 
ther the Defendant intended to use the words in that 
sense or not i the jury must be taken to have believed 
that the Defendant did intend to impute to the.Plaintiff 
the real crime of legal murder. That being the case, 
there is no doubt that the words stated in the fourth 
count are actionable in themselves* It is objected, how* 
ever, that as the words are alleged to have been spoken 
of the Plaintiff as a candidate to serve in parliament, md 
action cTan be maintained for them. But if the words be 
actionable in themselves, it is quite immaterial whether 
they were spoken of him as a candidate or not. It seems 
to be supposed that the situation of a candidate for par«» 
li^oient is such as to make it lawful for any man to say 
any thing of him. To that proposition I cannot assent ;^ 
nor is it to be collected firom any of the cases which have 
been cited. It would be a strange doctrine indeed that^ 

. E 3 whea 
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when a man stands for the mpst honourable situation in 
the country, any person may accuse him of any imagin- 
able crime with impunity. The particular situation of 
the Plaintiff then cannot prevent the words from being ac- 
tionable. With respect to the argument that words not 
actionable in themselves will not become actionable be- 
cause spoken of a member of parliament or a candidate, 
it has no application to this case whqre the words are 
actionable in themselves. No objection therefore can be 
raised to this judgment, unless the proposition can be 
maintained, that it is lawful to say any thing of a candi- 
date. Several cases have l^n referred to ; but they 
have no application to this case. As far indeed as they 
go, they support the judgment of the court below ; for 
they state, either as a ground of action or of aggravation^ 
that the Plaintiff was a candidate to be a member.of par- ' 
liamentf My brothers concur with me in thinking that 
ti^e Objection to the declaration is unfounded, and that 
the judgnient ought to be affirmed. 

Judgment affirmed. 

This Judgment was affirmed in the House of Lords, 
after argument. 



June 7th. 

The Court will 
discharge 9>fime 
corert Defendant 
upon a common ap- 
pearancCy though 
fhe contracted the 
debt as a feme sole, 
and was trusted by 
the Plaintiff as such 
unless she repre- 
sented herself to b« 
single. 



Collins and Another v. Rowed. 

A Rule having been obtained by Onslow Serjt. call- 
ing on the Plaintiffs to shew cause why the bail-bond 
should not be delivered up to be cancelled, on entering a 
conmion appearance, upon affidavit that the Defendant 
was a married woman at the time the debt was contracted, 
and that the husband was still living ; 

Best Serjt. shewed cause, and produced an affidavit, 
drying the PlaintLBTs knowledge of the Defendants' 
coverture at the tuoie the ddbt was contracted, and stating 

that 
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fliat she appeared as a feme sole^ and carried on business 
as a milliner in St. AlbarCs Sheet ^ and that the Plaintiffs 
trusted her as Vifeme sole, and that since the contracting 
of the debt she had made several promises to pay, and of- 
fered another person's security. He cited Pearson v. 
Meadofiy 2 Bl. Rep. 903. and Willdns v. Wetherill, 3 
Bos. Sf Pull. 220. 
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Onslow Serjt. contended that unless the Defendant ac- 
tually represented herself to be a feme sole, she was entitled 
to her discharge, and cited Hild^n and Another v. Sandon 
in this Court, Hil.iS Geo. 3. where the Court made a 
stmiiar rule absolute, though it was there sworn that the 
Plaintiffs did n(4 know of the Defendants coverture, and 
that she appeared as r feme sole, calling herself the Hon. 
Mrs. Sandon, that her husband was at the time of con- 
tracting the debt a prisoner in the Fleet under the name of 
*^ litzkugk /' that she was reputed in the neighbourhood 
of the street in which she lived 16 be a single woman' ; that 
she procured goods from the Plaintiffs for the purpose of 
selling or pawning them for ready money, and actually 
so disposed of them ; and that the Plaintiffs would not have 
irasted her had they known she was a married woman. 
Bayky Serjt. for the rule. Onslow Serjt. against it. He 
further stated that in Wilkins v. Jfetherill it appeared bjr ' 
the affidavit of the Plaintiff (which he produced) that the 
Defendant signed the warriiiit of attorney in her maiden 
name, with a view to conceal her marriage, which was a 
secret to the family in which she lived. 



t » 



The Court said, that it was nbt now the practice to 
refuse to discharge a married woman merely because her 
coverture vras not notorious, and the Plaintiff had trusted 
her as a/ewie sole; that if a woman deceives the PlaintiflT 
with respect to her condition by a falsehood, the Court 
will not discharge her ; but that in the present case, as 

E4:^ the 
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V.--V— ^ herself as a feme sole^ she was entitled to be discharged, 

COLUNS ' 

and Another. Rule absolute, 

KowsQ 



^^nerth, ' BuLPiT V. Clarke, 

The 11 Geo. 2. -Wjk EPLE VIN. The Defendant first pleaded w« cepity 
«. 19. respecting JXhe then made cognizance asbaUiflFofiZ. W.^ W.F.B., 

avownes m replevin ° v • • i. o " 

does not extend to a«d T. C, and alleged that the place irvwhicb, J^c. was 

an avowry for a parcel of ^ certain tenement palled Barkham^ and that the 

'""ThtDefendaiitm Plaintiff enjoyed the said tenement called Barkhamnndifx 

replevin having ^ grant t|iereof theretofore made, at a certam yearly renU 

made cognizance chargCy to wit, the yearly rent-charge of 3L payable at 

umoUB^^liC ^*^*^^'^^ in every yeJtr, from Michaelmas 1801 to 

who were lawfully Mtchaebnos lS02p and from thenpe until and at the said 

|w«eMcrf of a certain time when, Sfc. ; and because 3L of tbp rent-charge 

the locus ^ Que was ^^^^^^y f^^ ^^^ 7^^ eliding at Michaelmas 1802, were 
parcel, and holden in arreai', he acknowledged the taking as and for a dis^ 
at a certain rent, ^ress tor the said renUcharge so in arr^ar, HfB. also.madip 

the Plaintiff replied . i. -T/r ir -n « . ' ^i ^ 

that ^ B. and c. cognizance as bailiff of. the same persons, allegmg.tbat 
were not seised in the place in whlch, Sfc, was parcel of a certain tenement 
their demesne as of called Borkham, holden of the flftanpr of Bentworth, at and 

fee of the manor. . ^ . , '. . . , 

Held bad on d0- ^^^ ^ Certain yearfy rfsntfU} wit, the yearly rent of 

iniirrer. 31, payable at Michaelmas in every year, oi which said 

• manor the said /J. W, ^W.F.B.^ and T. C , before and at 

the time at which the rent thereinafter mentioned \o be 
distrained for became due, were lawfaUy possessed^ and 
that the Plaintji^ held th§ 9^id tenement from Michaelmas 
1801 to Michaelmas. 18Q2, and from thence untjl ^nd at 
the s?tid time, wheu^.^S'c. : and'because 3/. for one year's 
rent were iu air^r,: acknowledged the takii^ for a disw 
fress. The Plaintiff, after ta|ung issue on non cepity de-* 

murred 
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murred generally to the first cognizance. As to the second 
cognizance^ he first traversed fliat the place in which, ^c. 
was parcel of the supposed tenement called Barkhaniy 
holden of the manor of Bentworthy at the supposed rent 
of 3L ; then Sdly, he pleaded in bar that the said JR. W*y 
W* F. B.y and T. C. were not, at the said time at which 
the supposed rent mentioned to be distrained for became 
due, and from thence until the said time when, ^c. seised 
in their demesne, as of fee of the said manor of Bent* 
worth; then Sdly, be traversed that the supposed tene-^ 
meni was holden of the said /Z. fT., W. F» JB.,and T, C* 
as of their vascaox oi Bentworthy at the supposed rent of 
3L ; and then 4t)ily he pleaded that the said R. W:^ 
W. F\ B.y and T. C, were not, nor was, nor were any 
other person or person^ whose estate they at the said time, 
when Sfc. had of and in the said manor,, at any time^ 
within 50 years next before the said time, when, ^c#, 
seised of the said supposed yearly rent of 3L in tljieir de-^ 
mesne as of fee by the hands of the said Plaintifi', or of 
iany other person or persons whomsoever, as by the hands^ 
of their very tenant or tenants thereof • 

The Plaintiff joined in the demurrer to the first cog- 
nizance, took issue on the traverse in the first plea in bar 
to the second cognizance, then demurred specially to the. 
second plea in bar, and assigned the following causes. 
*' Because the said plea in bar neither denies any thing al- 
leged in the same cogi\izance, nor confesses and avoids the 
matters therein contained. . And becaitee the said Plairitiff 
attempts, in and by his same plea in bar, to put h im the said 
Defendant to prov-* that the saidiJ. TV.y TV. F. J3.,aud 
T. C were seised in their demesne as of fee of the said 
manor in the same cognizance mentioned, before and at 
the time when the said rent distrained for became due, 
which is not alleged in the same cognizance, nor is neces- 
sary, to be so alleged, nor necessary to entitle them to 
repeive {he said rent^ nor necessary to entitle them qi. 

their 
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their baiiifF to distrain for the same rent when due and 
unpaid, or to maintain such distress. And because the 
matter alleged in the same cognizance is wholly foreign 
to the question and tending only to unnecessary length or 
pleading, because if the allegation of the said persons 
being so seised, was necessary to support the said cogni* 
zance, the said Plaintiff should have demurred thereto 
for want of such allegation.", The Defendant next took 
issue on the traverse in the third plea in bar ; and lastly, 
demurred specially to the fourth plea in bar, and assigned 
the following causes. << Because the said plea in bar 
neither denies any thing alleged in the same cognizance, 
nor confesses and avoids the matters thetein contained. 
And because the said Plaintiff attempts, in and by his 
same plea in bar, to put him the |^id Defendant to prove 
that the said JR. W.^ W. F. B,y and T. C, or some 
person whose estate they have, or at tiie said time when, 
Sfc. had in the same manor, at soiqc time within 50 years 
next before the said time when, 8fc. were seised of the 
same yearly rent in their demesne as of fee by the hands 
of their vety tenant, which is not alleged in the same 
cognizance, nor is necessary to be so alleged, nor neces- 
"^ry to entitle them to receive the same rent, nor necessary 
to entitle them or their bailiff to distrain for the same rent, 
when due and unpaid, or to maintain such distress. And 
because the matter alleged in the same plea in b^r is 
wholly foreign \o the question, and tending only to unne« 
cessary length of pleading, ^because if such allegation of 
the said persons being so seised of the said rent was neces- 
sary to support the said cognizance, the said Plaintiff 
should have demurred thereto for want of such allega* 
tion." The Plaintiff joined in the issues tendered, and 
in the demurrers. 



Lens Seqt. for the Plaintiff. The principal question 
is> Whether the Defendant making cognizance for a rent 

charge 
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charge in fehn^, be at liberty to make cognizance in the 
mode first introduced by the II Geo. 2. c. 19. s. 92. ? 
Before that statute such a cc^nizance wonid deariy have 
been bad, and the -words of that, statute do not. seem to 
apply to the present case* The preamble of s. 22. re* 
cites, that ^^ great difficulties often arise in making 
avowries or cognizance upon distresses for rents, quit- 
r^ts, reliefs, heriots, and other services,^' in which words 
a rmt-charge is not comprehended, not being a serrice* 
All the different matters enumerated in the statute indi* 
cate tenure, which a rent-charge does not% The enact« 
ing part of the clause still moife: phiinly shews that no- 
thing was in contemplation but serviices'; for it provides 
that the Defendant loay avow generally that the Plaintiff 
enjoyed the land under a grant or demise, at a certain rent^ 
during the time when the rent distrained for incurred ; 
which can only apply to the case of a rent reserved upcm 
a grant or demise by the grantor tnr lessor, and not to the 
case of a rent charged upon the land by the owner him- 
self. The case of Linden y. CblHm^ Wilks 429. has ex- • 
pressly decided that a rent-charge is not within the 
words c^ the statute. 



180i« 




Bayley Seijt. was then called upon by the Court io sup- 
port the cognizances. There are two sorts of rent-charge, 
one of which is within the words of the statute, and the 
other is not. If the owner of an estate grant a rent issu- 
ing out of that estate to' a stranger, with a clause of dis- 
tress, this is a rent-charge, and is not within the statute : 
for the grantor of the rent-charge does not enjoy the land 
under any grant or demise from the grantee of the rent. 
But if the original owner of the land alien the land in fee, 
reserving a rent with power of distress, this also is a rent* 
charge ; for since the statute of quia emptores a man 
cannot grant an estate to be Kolden of himself in fee, and 
consequently the rent reserved cannot be a rent service ; 
and yet the alienee enjoys the land under a grant from 

the 
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the alienor to whom the rent is due, which brings the* 
case within the very words of the statute. And it is to 
be obsared that the words of the statute do not require 
that the premisefs should be holden of the X)eTSon to whom 
the rent is due, isince the word used is not^^ holden^'^ but 
simply ** enjoyed," 



!%€ C^fir^ werei of opinion that a rent-«charge was 
hot within the 11 Geo^ 2.j and could not therefore 
he ayowed for in the way pdoited out by Chat statute. 
They referred to that ^art of the twenty^second sectiim 
ci the act, which describes the form of the avowry, 
namely, that it shall and may be lawful to and for all 
Defendants in replevin to avow or make cognizance 
generally that the Plaintiff in replevin, or other tenant 
of the lands and tenements whereon such distress was 
ifnadey enjoyed the same under a grant or demise, at such 
a certain rent, during the time whereon the rent distrained 
for incuried, which rent was then and still remains due, 
as demonstrating that &e act was ndt meant to apply ta 
a rentircharge, which does not issue out of the land as a 
service. They observed, that supposing land tobegranted 
in fee, charged with a certain rent, it could not be said 
that the land is enjoyed at that rent, though a clause of 
dbtress might be inserted in the deed. 

Bayley in support of the demurrer to the pleas The 
second cognizance falls precisely within the 11 Geo. 2.; 
for it states the land to have been holden at a certain 
rent, which is a rent^service. The Defendant must shew 
that he is entitled to the rent, and that it is due. Now 
the mode by which the Defendant shews this is, by 
pleading that .the land is parcel of a tenement holden 
of the manor of Bentwarth; that certain persons to whom 
the' Defendant is bailiff, were possessed of the manor ; 
and that the Plaintiff held the said tenement at a certain 
rent. Since the 1 1 Geo. 2. it is not necessary that a party 

should 
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^ould allege a seisin in fee, or deduce his title s for the 
object of the act was, to enable the dominuspro tempore to 
tecover without setting out his title* But the Plaintiff, in 
Answer to the plea, alleges, that the i)ersons under whom 
the Defendant makes cognizance had no right to distrain, 
because they were not owners of the fee, and therefore 
requires the Defendant to shew what their title is. It 
appears by the cognizance that they were lawfully i)os- 
lesBed of the manor, which lawful possession gave them a 
xig^t to distrain. The object of the 11 Geo. 2. was to 
shorten the pleadings, whereas the tendency of these 
pleas is to compel the Defendant to set out a long title bj 
way of replication • 
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Lens SerjL contra. It may be admitted that the sta« 
tute gives to Defendants in replevin the power of 
stating their tides shortly. But the present Defendant 
has contented himself with bare possession. But where 
the title of the Defendant, or those nnder whom he makes 
cognizance, must come in question, it ought to be set out. 
I'he object of the statute was to enable persons to com-* 
mence actions without alleging^ their titles, in Cases in 
which (as most frequently happens) the title is ndt to 
come in question. In this case the Plaintiff means ta 
shew a defect in the Defendant's title. Before the 21 
H. 8« c. 19. lords were under difficulties in making avow« 
ries from not knowing who were their very tenant^ 
That statute relieved them from those difficulties^ by 
enabling them to avow without naming their tenants s 
but the fourth section of the act provides that Plaintiffii 
and Defendants in replevin shall have like pleas and aid- 
prayers in all avowries, cognizances, and justifications, as. 
if they had been made after the due order of the common 
kw. So the 11 Geo. 2. relieves avowants from' beginning, 
by setting out their titles, but it does not preclude Plain* 
tiffii from bripging the title in question by plea, if they 

think 
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thiak proper A It vrcte holden in Paramour v . Chapman^ 
Crom Jac. 127. that the Plaintiff in replevin might have 
all pleas^ notivithstanding the statute //• 8. which he 
might have had at the common law, except disclaimen 
The second plea is, that the persons under whom the De- 
fendant makes cognizance were not seised within fifty 
^cars: — 

The Court here observed, that the issue tendered in 
that plea was, that there was no seisin /n/ee within fifty 
years, and that if that issue should Be found for the 
Plaintiff, it would be no defence to the demand for rent ; 
for if the Defendant was tenant for life, or tenant in tail, 
though not seised in fee, he would be entitled to distrain 
for the rent ; that if the Plaintiff had pleaded in bar ge- 
nerally, every question respecting the Defendant's title 
might have been raised, which could be raised by plead- 
ing ; that it was immaterial whether the Defendant were 
seised in fee or not, tor if he were only tenant for lifct, or 
tenant for years, he might equally be entit ed to the rent ; 
and that supposing the Defendant to be entitled to the rent 
by several descents, but not seised in fee, it was the ex* 
press object of the 1 1 Geo. 2. to relieve him from the pro- 
lixity of setting forth his title. 

Lens then stated, that the claim for rent here set up 
wad made under a title of which the Plaintiff, who was ^ 
purchaser, was wholly ignorant, and therefore applied 
for leave to withdraw the pleas, and plead issuably ; which 
was allowed by the Court. 
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Evans, Assi^ee of the Sheriff of Middlesex v. v~^^^i^ 

' ^ ^ JTiuKJiatJi. 

SURMAN. 

Where a judgment 

TIIS was an application to the Court to set aside a «««n8t the principal 
. 18 set aside upon 

judgment in an action upon a bail-bond for irregu- condition that the 

larity • and the only question was, Whether in a case bail-bond sliould 
where a judgment in the principal action had been set ^|^^ asecuntjr, 
aside upon condition that the bail-bond should stand as upon the bail-bond, 
a security, and the Plaintiff afterwards obtained a verdict "* entitkd to a rale 
against the Defendant in the principal action, and entered. ^^^ ^^ • * • 
up judgment thereon; the bail who had appeared to the befote judgment 
action on the bail-bond were entitled to a rule to pl^^' can be signed agaiwt 
and a demand of a plea ? 

Marshall Serjt. shewed cause, and insisted that the bail 
vere not at liberty to plead in a case where f hey had 
agreed that the bail-bond should stand as a security ; and 
therefore no rule to plead, or, demand of a plea, was ne- 
cessary. 

Best Serjt. contra insisted, that the terms of the rule 
being that the bail-bond should stand as a security, and 
not that judgment should be entered up on the bail-bond, 
the bail were at liberty to plead to the action on the bail- 
bond and consequently were entitled to a rule to plead, 
and a demand of a plea, before judgment could be 
signed. 

The Court were of opinion, that this was the true 
cohstruction of the terms of the rule, that the bail-bond 
should stand as a security, and therefore made this rule 
absolirte, but without costs, as the officers did not seem 
quite agreed upon the practice. 
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Charlwood V, Morgan et Ux^ 



The poiirt refused HpHlS wals an application to the Court for leave to 

to aUow the de. X amend a count in a writ of right. The pedigree 

of right to amaid ^^ ^^^ stated in the count; " and from the said Robert^ 

the mistKke of a (the ancestor last seised,) because he died without issue of 

diristiaii name in j^j^ ^yoAy. the riffht descended to John Charlwood as bro- 

the count, thongh^ 

^ affidavit, ac- ^^^ ^^^ ^^^^ of the said Robert^ and from the said John^ 
counting for the because he died without issue of his body, the right de- 
ftusta e was pro- sccnded to Jamcs Charlwood^ as brother and heir of the 

duced. / 

Or to discontinue s^id Thomas ^ and from the said James the right descend- 
the »uit. ed," S^c. S^c. The tenant demurred specially to this 

count, and assigned for cause, " that no right was deduced 
from John Charlwood to James Charlwood, inasmuch as it 
was alleged, that from the said John, because h^ died 
without issue of his body, the right descended to James 
Charlwood as brother and heir of the said Thomas, where- 
as no mention was made before of any person named 
Thomas, from whom the said James Charlwood deduced 
any title/' 

A rule «m for amending the count was obtained upon 
an affidavit, which stated that in the c^ount, as originally 
drawn, the right was stated to have descended from John 
Charlwood to Thomas Charlwood, as brother and, heir of 
the said John, and from the said Thomas, because he died 
without issue of his body, to James Charlwood, as brother^ 
and heir of the said Thomas; but that it being found ad-f 
Tisable, before the count was delivered^ to strike out the 
statement of the descent to Thomas altogether, the words 
** as brother and heir of the said John/^ were by mistake' 
struck out, and the words <^ as brother and heir of the 
said Thomas,'^ suffered to remain^ 

JPraed Setjt shewed cause, and contended, 1st, that 
the Court had no pcrwer to make the proposed amend*' 

ment^ 
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ment, there being nothing by which the amendment could 
be made, for, that the case of a writ of right differed ma- 
terially from other actions in which a new original may 
be purchased, or a new bill be filed, by which an amend- 
itientmay be made. He cited the case oiHarvei/ v. Stok^Sy 
Cb»i.566iWherethe Court of Common Pleas thought that 
the mistake of a name in a replication iit an action of 
debt could not be amended, it not being the name either 
of the Plaintiff or the Defendant. 2dly, he insisted, that 
even if the Court had a discretionary power to amend, 
they never would allow an amendment in a writ of right, 
unless the demandantmade out a favourable case by affi« 
davit, (which the present demandant had not done^ the 
affidavit amounting only to a history of his blunder,) and 
for this he cited Dumsdayy. Hughes^ 3Bos.S^PullA53^ 
He also observed, that^in this case the taking the esplees 
having been alleged in the reign of G^o* 2, there had been 
an adverse possession of nlore than 40 years, and there- 
fore this was not a favourable case for an amend^lent• 



1804. 



Charlwooh 

V, 

Morgan 



Bayley Serjt. in support of the rule observed, that as the 
defect in the count was an evident mistake;^ the Court 
might in the case of a writ of right as well as in othet 
cases, allow the justices to amend ; ajjid that if it were 
necessary to makp out a favourable case, the affidavit 
produced, which shewed that the defect had arisen from 
a mere mistake of the pleader, might be considered as 
having that effect. He admitted, that he had not been 
able to find any instance of an application to amend in a 
writ of right, except the case of Dumsdayv. Hughes^ 
but urged that as amendments had be§n allowed mfor-^ 
medon and in criminal cases, there was no reason why 
they should not be allowed in this proceeding. 



Sir James Mansfield C. J. Had not this been a pro« 
ceeding by writ of right^ the Court would have been 

Voi-.l.N-S. F wmg 
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willing to amend the mistake which has arisen^ and into 
which the most careful pleader might have fallen. But 
considering the nature of this proceeding, how much it 
has always been discouraged, how much tenants have 
been permitted to avail themselves of every advantage * 
to defeat the claims of demandants, I am of opinion that 
unless some precedent for «uch an amendment can be 
produced, the soundest exercise of our discretion will be 
not to allow the amendment. Every one knows the con- 
sequence of overturning titles which have been supposed 
to exist for near 60 years . Many great purchasers con- 
Mder 60 years possession as the best title which can be 
made, and it has often been lamented by eminent law- 
yers, that the period has not been shortened, who have 
thought that 60 years was too long a time for titles to rt* 
mainindubio. ' ' " 



Heath J. I am of the same opinion. In Dumsday 
V. Hughes we thought th^t writs of right ought not to 
be encouraged, and that the least slip was fatal to the 
demandant. We did not choose to say at that time, 
that in no case whatever would an amendment be al- 
lowed, since a fit case might by possibility be brought 
before us. The mistake here is only a common mistake, 
and not such as entitles the demandant to any favour. 



RooKE and Chambre 3s. expressed themselves of 
the same opinipn. 

Rule discharged. 

Bdyley then applied for leave to discontinue, which 
the Cburt refused, saying, that the same reasons which 
bad beeii given for refusing the amendment equally aip- 
plied to any other matter of favour in such a proceeding. 
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Copous V. BlytoK and Another, Bail* 

IN this case final judgment haying been signed against ^^ ^^ ^^*^ ^** 
the principal on the 4th of Ma^^ a ca. sa. issued on ^^^ ca^a^ wAmt 
the 5th, rettirnable on the Morrow of the Ascension, (10th the principal, the 
6{May) which was returned non est inventus. On the ^f^^ fixed,aiid 

^^t^ , J ^ t . , . 1^ , ., if afte^that time 

loth a capias ad respondendum issued agamst the bad, they apply t^ stay 

returnable on the first return of this term, (1st of June) proceedings against 

6n which day a declaration was delivered conditionally. ^ ^"ror* ^^ ^ 

On the 17th of -Miiy, a writ oferror was sued out in the Court will not grant 

origmal action, and allowed on the 18th. On the 5th of t»>e application un- 

June a rule nisi was obtained for staying proceedings in to pay not only the 

the action against the bail pending the writ of error, cfii condemnation mo- 

their undertaking to pa.y the damages i^ the origmal ac- costs^^f ^e^*^^ 

tion, ortosurrender the principal, if the judgment should against themselves, 

1 «. J * '" the costs of the ap- 

be affirmed. liction, and where 

there is no bail in 

Vaugkan Ser^t. now shewed cause, and contended, «Tor, the costs of 

1. • ' nt i % •■» /*! « ^^ proceedings in 

that m pomt of law the bail was fixed on the quarto die ^^^^^ 

post of the return of the ca, sa. against the principal, (the 

14th of il/iiy,)^Ough by the indulgence of the Couri 

they are allowed to surrender at any time within four ^ 

days after the return of the process against themselves ; 

that such surrender however could not be pleaded to an 

action on the recognizance, which is forfeited on the re- 

tiitn of the ca sa* and that therefore if the bail apply to 

be relieved on such surrender, they must undertake to 

pay not only the condemnation money, but also the costs 

of the action againjst the bail, the costs of the applica« 

tion, aud, where there is no bail in error, the costs of the 

proceedings in error/ He cited Buchanan v. Alders ^ 

4 Easty 546.^ as a case precisely in point. 

\ 
Best Serjt. coiArh insisted, that according to the modem 
practice, bail were aot fixed until the return of the second 

F 2 scire 
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scire faciasy or of the capias ad respond endum^ against 
tHe bail : that the writ of error therefore having been al- 
lowed several clays before the return of the capias ad 
respondendum^ the bail were entitled to a stay of pro- 
ceedings oh,the terms prayed by the rule ; that it appear- 
ed from the case cited, that if the writ of error were sued 
out before the day on which the bail had to surrender the 
principal sedente Curia, it intercepted the fixing of the 
bail ; and that as the time for surrendering the princi- 
pal is the return of the 2d scire facias^ that case wa^ 
decidedly in favour of the application. 



Sir James Mansfield Ch. J. The question is, whe- 
ther the bail who apply to the Court for an indulgence 
are entitled to any thing more thaui a stay of proceed- 
ingSt on undertaking^ to pay every thing, if the judgment 
shall be affirmed . With respect to the bail being fixed , 
the term " fixed" is somewhat equivocal. There is no 
doubt that by the indulgence of tlieCourt the bail may 
surren4er the principal at any time before the return of 
the process ^against themselves ; and so far they are not 
fixed until that time ; but according to the true sense of 
the expression they are fixed upoii the return of the ca . 
sa^; if they were not fixed, they might plead 'the surren- 
der of the principal to the action on the recognisance. As 
therefore the bail come after all right to indulgence is at 
an eiid, I think the Court ought not to interpose in their 
favour but on the terms required by the Plaintiff, 



I^er Curiam^ 



Rule absolute, the bail under- 
taking to pay the 'condem- 
nation money, the costs of 
the action against the bail, 

. rf^he proceedings in error, 
and of the application^ 
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Hammond and others, Assignees of Gadsden, a Bank* j^we i8th, 

rupt, ^.'Anderson. 

TROVER for 130 bales of bacon. — The cause was A number of bale* 

tried before Sir James Mansfield Ch. J. at the ^l^^^^^^^^y^ 

^ at a wharf having 

Guildhall sittings after last Easter term, when it ap- been sold foran en- 

pearedthatMessrs.P/;2/7e//andCo.havingsold the bacon ^" 8"™> ]^ ^« pa'^ 

in question to James Gadsden for 798/. 7^. 8cf. to be paid ^^^^ ^ order^*^ 

for by a bill at two months, on the 5th of March last was given to the 

weighed the same, and left an order with the Defendant, wharfinger to deli- 

at whose wharf the bacon lay, to deliver it to James ^Indorrwho went 

Gadsden or his order ; that on the 9th of the same month to tiie wharf, A^eigh- 

Gadsden weighed the whole of the bacon, and took away ^^ ^^ whole, and 

25 bales, leaving the remainder at the Defendant's wharf; ^^^ ^ ^ ^^ x^ 

that on the 10th, Messrs. Pwnella,iid Co, having heard came bankrupt, 

tliat Gadsden was insolvent , ff ave an order to the Defeml- whereupon the 

. 1 /» ^ vendor withm ten 

ant not to deliver the remainder of the bacon to Gadsden , ^^vs from the time 

together with an undertaking to indemnify him against .of the sale, ordered 

the consequences; that Gadsden soon after Ijecame a tJ^e wharfinger not 

^ to dchver the re- 

bankrupt, and that the Plaintiffs being chosen assignees mainder. By tiie 

under his* commission, demanded the bacon of the De- co^tom of the trade 

fendapt, who refused to deliver it ; that by the custom of ?^ ^**^s^' ""^^"^y^ 

' . hou^mgwereto be 

the trade, where the goods sold continue to lie at the paid by tiie vendor 

wharf after the sale, the charges of warehousing are al- for i4 daysa^r 

ways borne by the vendor for 14 days from the sale, at Jleve'ideehadtak^^^ 

the expiration of which time, and not before, they are possession of the 
entered in the books of the wharfinger in the name of ^'*»°^^ ^^ that the 

the vendee. A verdict was found for the Plaintiffs, t© stop what re- 

with liberty to the Defendant to move that a nonsuit mained in the hands 

might be entered. ' ^^ ^^ wharfinger. 

Accordingly, a rule nisi for entering a nonsuit having 
been obtained, Best and Praed Serjts. were tliis day 
called upon by the Court to support the rule. Though 
the property in the goods was completely transferred to 

the 
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the vendee by the sale, yet the possession continued in 
the vendor. So long as the vendor continued to pay for 
warehousing, the warehouse must be considered as his 
Own The case thereforo^ stands precisely upon the same 
grounds as if the vendor had sold the goods lying in his 
own warehouse, and the vendee after taking away a part 
had become insolvent ;. in which case the right of the 
vendor to retain the remainder would be unquestionable. 
Before the sale it is clear that the warehouse of the whar- 
finger was the warehouse of the vendor, and as the 
vendor by the custom of the trade continued to pay for 
the watt'ehou^ing after the sale, there is no reason why it 
should not still be considered in the same light. This 
therefore is not a case of stoppage in transitu^ nor do the 
decisions upon that subject in which the vendee has put 
an end to the transitus by exercising acts of ownership, 
apply to this. Nor is it like the case of Slubey v. Het/^ 
ward^ 2 H. jB/.J504. where the delivery of pUrt of a 
cargo was considered such a delivery of the whole as to 
prevent the right of stopping in transitu ^ since the ship in 
that case seems to have been chartered by the consignees 
themselves ; but the present case is more like that of 
-siVbit A<?y V. Field, 2 Esp. N. P. Cos. 6 1 3. where the vendee 
having ne^ectedto pay the duties upon wines consigned 
to him, they were* lodged in the king*s stores for the 
purpose of being sold, unless the duties and charges of 
warehouse room, ^c. should be paid within three months, 
and Lord Kenton held, that while the wines continued 
in the king's stores the right of stopping in tramitu re- 
mained, ^ 



Sir J AMES Mansfield C.J. (stopping SAepAcrrfSerjt.) 
The right of stopping in transitu is a favourable right 
which the courts of law' are always disposed to assist. 
But I do nqt know how to distinguish this from the case 
before decided in this Court. The whole quantity of 

bacoQ 
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bacon ivas sold at one price by a bill payable at two 1804, 

months, and an order given to deliver it. On the 9lli of ^ ^^ ^ 

Jl/iircA the whole was weighed and twenty-five bales sent and OUki« 
away : the rest remained at the wharf and in the custody r. 

of the Defendant. So much having been taken away, Andebsox. 
and the whole weighed by the bankrupt, it is insisted that 
the bankrupt had taken possession of the whole. 1 1 is not 
disputed that the whole became the property of the bcink- 
nipt at the time when the order was given. But it ap- 
pears that by the custom of the trade the vendor gives a 
sort of indulgence to the vendee, by continuing to pay 
tbe warehouse room for 14 days after the sale. Except 
in this respect, however, the vendor has no more concern 
with the g6ods sold than a stranger. The question is. 
Whether it be not too late for the vendor to claim any • 
part of the goods on account of the bankruptcy of the 
vendee? As to those bales which were senl away, the 
buikntpt had taken actual possession, and tlierefore no 
question can arise x and when it is admitted that he had 
taken possession of a part, how can it be said that he had 
not taken possession of the whole ? The price was entire ; 
and the whole to be paid for by one bill. On a former 
occasion this Court decided that, where a part of the 
goods sold by an entire contract was taken possession of, 
the vendee had taken possession of the whole. However 
equitable therefore th^ claim of the vendo/ may be in 
this case it appears to me that he was too late to take 
advantage of it. It is of greater coii^sequence that the 
law should be as uniform as possible, than that the equi- "^ 

table claims of an individual should be attended to ; and 
as I cannot distinguish this case from that which was be- 
fore decided in this court, I think that the verdict must 
stand. ^ 

Heath J. I am of the same opinion. Though the 
goods continued in the warehouse of the Defendant after 

F4 the 
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the sale, they were no longer in the possession of the 
vendor for any purpose whatsoever. The jury was of 
opinion that the payment of warchouse^room by the 
vendor was a mere indulgence given to the vendee. The * 
contract being entire, and part having been taken away, 
the privilege of stopping in transitu could not attach, 

RooKE J. The facts of this case are too strong to be 
' got over. The whole of the goods was paid for by one 
bill ; a geneial order was given for the delivery of the 
whole, and the purchaser under that order went and tool; 
away a part ; how could he more effectually change thf 
possession, 

Chambre J. The privilege of stopping in transitu 
appears to me to have been carried far enough. It cer- 
tainly creates an inequalitv among the creditors, by giv-* 
ing a preference to one over the rest. However, I hav^ no 
objection to the privilege itself, provided it be confined 
within pr(^r bounds. But was there not here a com« 
plete delivery of the goods ? The payment of the ware* 
house-room by the vendor cannot make a difference. The 
vendor of course charges just so much more as will pay 
the expence of the warehouse-room. If the expence had 
been paid by the vendee, it would not make a delivery at 
the wharf a delivery to him. Nor can the vendor avail 
himself of the circumstance of the expences being paid 
by him to prevent^ delivery to the vendee from operate 
Ing as such. This is a much stronger case than that o^ 
Sluheyy. Haywardy which proceeded upon the princi^ 
pie that a delivery of part where the contract wa^entire 
wa9 a delivery of the whole But here there was a^ actual 
delivery of the whole. There the person who made the 
delivery, delivered a part only out of the ship. But here 
the bankrupt h^d actual manual possession ^f every ar^ 

tides 
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ticlip, and having wfeighcd them all he took upon himself 1804, 

to ^parate them. It seems to me therefore to be per- ^— v— ^ 

fi^ly clear that the original vendor had no claim, and ^^ others 
that the verdict .is right. v. 

Rule discharged, Andepsoit. 



\ 



Flint t. Brandon. , ^"^ ^^** 

TIIS was an action of covenant. The decIaratiQn Covenant in a 

stated, that by indenture of the 29th ofJulj/ 1789, ^^^^^^otSg^ 

tpbe Defendant demised to the Plaintiff certain premises out of any part of 

to hold from the 29th of September 1799 (being the day ^f ^^^^^d pre- 

on which a lease granted to Thomas Clutton therein men- ^ ^ ^^ ^^ ^^^ 

tioned would expire) for 21 years ; nevertheless the sanie paying to him io«. 

to beput into the possession of the Plaintiff in the same ^^^ ****^' except 

, , . what should be dug 

State an4 condition as it was expressly covenanted, de- out of two acres, 
dared, and agreed to be yielded up by the said Thomas pa^ of the premises 
Clutton^ his executors, Sfc. unto the original landlord ^f°"«^>^f P^';' 

' ^ ^ ^ [ ^ ^ ora garden late m 

thereof, his heirs or assigns, in and by the said lease the possession of 

granted to the said Thomas Clutton ; that the Defendant ^- ^- ^y indorse- 

i^ovensudted that the Plaintiff, at the expiration of the j^^^ ^j^^^^^ execu- 

lease to Clutton^ should be put into po3session of the tion, it was agreed 

demised premises, and that the premises should then be ***** ** should be 

, , >-. . • __ _, ,. , . lawful for the lessor 

m the same state and condition as Thomas Clutton did, m ^^ ^^^ ^ny part of 
and by his said lease, covenant with the original landlord the within demised 
to leave and yield up the said premise The declaration Premises for the 

^ ' '^ W -\ purpose of makmg 

then averred, that on the 8th of t/w/ie 1779, by a memo- bricks or tiles, he 
randum in writing between the said Thomas Clutton and paying tiijjessee sr. 
one Henry Penion <the original landlord) it was agreed, ^^^J^g^^JJ^^o ^^ "^ 

and furHiier, that it should be lawful for the lessee to break up and dig for gravel any part of 
the within demised premises, he covenanting to pay to the lessor 20Z. for every acre he should 
break up and dig at or before the expiration of the tune, and to make good the same. Held 
that tbe lessee was not entitled to dig for gravel in the two acres of garden ground mentioned- 

in the lease^ without making them good. 

that 
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that it might be lawful for the said Thomas Cluttonyhis 
executors, S^c^ to break up and dig for gravel any part or 
parcel of the said demised land, he the said Thomas Clut^ 
ton thereby covenanting for himself, his executors, SfC. to 
make good the same at or before the expiration of the 
said lease to him, which was the covenant and agreement 
of the said Thomas Glutton referred to by tl« said cove- 
nant of the Defendant; that the premises at the expira- 
tion of the lease to Thomas Clutton^ were not in t^he same 
state and condition as the said Thomas Glutton had agreed 
to put them in, but, on the contrary thereof, divers pits 
and holes made by Thomas Glutton^ by virtue of the said 
memorandum, were unfilled, unlevelled, and not made 
good. The second count stated the covenant in the lease 
from Penton to Thomas Glutton^ thus : ^^ That it might 
be lawful for the said Thomas Glutton, his executors, Sfc. 
to break up and dig for gravel any part or parcel of the 
said demised premises^ the said Thomas Glutton thereby 
covenanting for himself, his heirs, ^e. to pay to the said 
Henry Penton, his heirs, ^c. the sum of 20/. for every 
acre he or they should so break up or dig, and to make 
good the same at or before the expiration of the deed to 
him ; " the breach was the same as in the first count. The 
Defendant, as to the first count, pleaded, that the deed 
of the 29th of July 1789 was not his deed ; 2dly, that it 
\was not agreed between Henry Penton and Tkamns 
Glutton, in manner and form as the Plaintiff alleged ; and 
he pleaded two sin|i|ar pleas to the second count. On all 
these pleas issues were joined. 

The cause was tried before Sir James Mansfield Ch, J. 
at the Westminster sittings after Easter term, and a ver- 
dict was found for the Plaintiff with 1000/. damages. In 
this term a rule nisi for a new trial was granted, Upou 
the~production of the deeds in Court, it appeared that 
the lease from PentonXo Glutton contained a covenant on 

'the 
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the part of Cluttortj his executors, 8fc. ^^ that he or they 
vrould not dig or cause to be dug any gravel, brick-earth, 
sancj, or clay, out of any part of thejpremises thereby de- 
mised, without the consent of the said Henri/ Penton^Xm 
heirs', Sfc. or paying unto him or them the sum of 10^, 
for every load, except what should be dug out of two 
acres ^ part of the premises thewfby demised, part of a 
garden late in the possession oi Edward Cole;'*^ that upon 
the said lease was indorsed a memorandum, whereby it 
was mutually agreed between the said Henry Penton 
and Thomas Glutton^ " that it should and might be lawful 
to and for the said Henri/ Penton^ his executors, 8fc, to 
let or set to any person or persons whomsoever, for the 
purpose of making bricks or tiles only, any part or parts 
ofthe within-^mentioned forty-three acres and two roods 
of land within denu^d to the said Thomas Glutton, he the 
said Henri/ Penton^ his heirs, 8fc. allowing the said 7%a- 
mcu Gluttony his executors, ^c. the sum of three pounds 
for every acre he or they should let or set as aforesaid. 
And it was likewise further agreed, by and between the 
said parties, that it should and might be lawful to and for 
the said Thomas Glutton^ his executors, 8fc. to break up 
and dig for gravel any part or parcel of the within de- 
mised land^ he, the said Thomas Glutton thereby cove- 
nanting for himself, his executors, S^c. to pay to the said 
Henry Penton^ his heirs, 8fc, the sum of 20/. for every 
acre be or they should so break up and dig, and to make 
good the same at or before the expiiation of the withiu 
lease ;*• and it was stated, upon affidavit, that at the trial 
the attention of the court was not called to the exception 
in the original lease, and that the verdict proceeded en- 
tirely upon the memorandum indorsed, it not being then 
known that any part of the land demised to the-Plaintiff ' 
formed a part of the land exempted inthe lease, and that 
one acre of the land dfemised to the Pls^intiff was in fact 
part of the two acres so excepted. 

Shepherd 
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Shepherd Serjt: shewed cause, and contended that the 
covenant in the lease from Penton to Glutton, as far as 
respected gravel, was done away by the memorandum 
indorsed upon that lease ; and that although the covenant, 
in the lease contained an exception of two acres, yet that 
the memorandum was general, and applied to all the 
premises, Glutton agreeing to pay 20/. for every acre 
which he should dig for gravel, and to make good the 
same. 

The Gourt here intimated, that the exception of the 

two acres in the lease cpi^ld not have the effect which 

^ had been attributed to it by the Defendant, of giving a 

power to the lessee to dig for gravel in those two acres^ 

without being obliged to make the ground good* 

Best and Praed Serjts. for the Defendant, contended 
that according to the true construction of the covenant 
in^the lease the lessee was entitled to dig for gravel in the 
two excepted acres, without the consent of the lessor 
or any obligation to pay for so doing ; and that if such 
was the true construction of the covenant it was not to 
be supposed that the lessee intended to agree by the me- 
morandum to pay 20/. per acre for digging in that part 
of the premises where he had a right to dig for nothing, 
or to lay himself under any obligation to make the 
ground good in those places. 



Sir James Mansfield Ch. J, Notwithstanding the 
inaccuracy of the expressions in the lease and memo- 
randum, it is not very difficult to ascertain what was 
jreally intended by the parties. By the lease several par- 
cels of land are demised iaa part of the ^jountry where 
land is very valuable ; and in order to avoid having any 
disputes respecting waste committed upon the land left 
to be decided by the ordinary rules of law, llnQ covenant 



m 



IN THE FoRtY-FOtJRta YeAR Of GUOHGE IIL 



77 



In question as to gravel, sand, clay, ^c. is inserted. The 
first question arises on the exception contained in that 
covenant. On behalf of the Defendant it is insisted ,^that 
it gives a power to the lessee to dig in the two excepted 
acres to an indefinite depth, and totally to ruiii those two 
acres, without being obliged to make any compeiisation 
to the lessor. If indeed such a power had been expressly 
given, the lessee must have had the benefit of it ; but it 
is very improbable that the lessor should have intended to 
give it, and the Court will never put such a construction 
oti a lease as to invest a lessee with a right of that ex- 
tensive nature, unless the words are so clear as not to 
admit of restriction. In this case, however, they are so 
far from clear that the exception does not apply to the 
first part of the restraint, that is, to the digging without 
licence, but only to the payment often shillingsper load. 
The truth seems to be this ; that the person who drew 
the lease thought it might be worth while fur the lessee 
to give ten shillings per load rather than not dig. at all, 
but he was not to be permitted to doso in the two acres 
>vhich were garden^ground, at any price. It was na- 
tural to make the restriction respecting the garden 
ground rather tighter than tliat which applied to the rest 
of the land. This being the nature of the lease, the par-. 
ties before the execution of it agree by a memorandum 
that it shall be lawful for Penton the lessor to let off any 
part of the premises to make bricks or tiles, he allowing to 
Glutton 3L per acre for every acre which he should so let. 
This permission to the lessor applies to every part of the 
premises, and certainly includes the two acres to which 
the exception in the lease applies^ Can it then be sup^ 
posed that if 0utton by the lease had liberty to dig to the 
centre in those two acres without making compensation, 
he would have put it in the power of his lessor to take 
that right from him for 31. per acre. This decisively 
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shews cither that it was not the original meaning of the 
parties to give such a right to the lessee, or that it was 
intended to be done away by thexmemorandum» It is 
then further agreed that Clutton m^y dig for gravel ia 
any part of the within de^iised land, he covenanting to 
pay 20/. per acre for every acre which he shall sd break 
up, and to make it good. These words? are as general as 
those by which the lessor is empowered to let* And can 
it besupposed that if the lessee had a right by the lease 
to dig gravel in the two acres in question fdr liothing, 
he would have covenanted in such general words, and 
would not have introduced an exception as to these two 
acres. It seems to me, therefore, that according to the 
true and only rational construction the memorandum 
amounfbd to a perfectly new agreement as to digging 
sand, gravel, ^c. and tliat there is no pretence for setting 
up an exception as to any part of the ground* As to 
the exception itself it is part of the covenant of thef 
lease, which, if doubtful) must be taken most strongly 
against the covenantor. It is not necessary to determine 
what would have been the effect of the Defendant's co- 
venant if the lease and memorandum between Penton 
and Chiton could have been construed in a different 
manner from that which I have stated. But as the me" 
morandum only speaks of making the ground good, 
and that memorandum is in general terms, thete might 
have been strong ground to contend that the Plaintiff 
was only bound to look at that part of the agreement 
between Penton and Clutton which related to the sub* 
ject of making the ground go€>3. On tliis point, how- 
ever, it is unnecessary to give any opinion, since by the*^^ 
construction which I have given to the lease and me- 
morandum taken together the covenant of Clutton^ to 
make the ground good, applies to all the premise* 
demised* 
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Heath J. In an instrument so obscurely worded it 

may be dii&cult to find the meaning of the parties with 

certainty. • But we must proceed to construe according 

to the principles of law and the rules of grammar. By 

the common law the lessee was not entitled to diff. It 

was therefore necessary to give him a power to do so. 

But in the lease no such power is given respecting the 

two excepted acres, for such a power could not be given 

by way of exception. Then, as to the memorandum, it 

is an agreement Wetween both parties, by which each waa 

to receive some advantage not given by th6 lease. The 

lessor was to have the liberty of letting the land to make 

bricks on paying 3/. per acre only, and the lessee as a 

coinpensation' for this, instead of paying 10^. 'per load 

for every load of gravel dug, &c. was to pay 20/. par 

acre for every acre which he should break up, and to 

make it good. This new agreement is in general terms, 

suid therefore extends to every part of the land demised . 
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RooKE J. I am of the same opinion. 



ChahbreJ; I am entirely ofthe same opinion. Th€ 

covenant on which the action is brought clearly refers t 

the memorandum, and the construction which has been 

^opted appears to me to be the only safe line to pursue* 

Had the covenant in the lease to Clutton been clear in its 

own terms, and could it have stiDod consistently with the 

memorandum,' there might perhaps have been more 

difficulty, and we must have endeavoured to put such a 

construction oh all the parts as to make them consistent 

with eiach other. But here the memorandum is quite a 

pew agreement.^ 

Rule dischai^ged. 
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June 18th. FarreiI ^. The Countess Dowageif of GnAHfAUii* 



To a plea of a co- jJSfDEBI TA TVS assumpsit for the use and occupa- 
iFcr are e am i ^.^^ ^^ certain ready furnished lodgings $ and also 

Defendant's iiiis* ' for money paid^ money had and received ; and on an ac-' 
band " lived and ^ount stated. Plea^ that the Defendant, at the time of 

tesided in parts be*- i • \r • o j ^ • ^i. •!» r^i. 

yond the seas, viz. ^^akmg the promises, Sfc, was ^ and yet is, the wife of the 
in Irelandy and that Rev. Samuel Little^ D *D. which said S4 Li is now living^ 
the Defendant lived to'^it^ at the parish aforesaid, in the county aforesaid, 

separate and apart ^^^ ^^^i ^^* wherefore, Sfd Replication that before and 
from her husband, at the time of tlie making of the said several promises 
as a single i^oman j ^ ^ undertakings in the said declaration mentioned, and 

and as such smglc ° , , o y • 

^oman, promised,* Continually from thence hitherto the said S. L. in the 
^c. Held bad upon said plea mentioned lived and resided in: parts beyond the 
•generaldemurrer. ^^ ^,^^^ .^^^ say, in that partof the United Kingdom 

of Great Britain and Ireland called Ireland ; and that 
during all that time the said Defendant lived in this king* 
dom separate and apart from the said S* L* as a single 
Woman, and that the said Defendant made the said seve* 
ral promises and undertakings in the said declaration 
mentioned as such single woman, to wit, at, Sfc* To tjtis 
there was a general demurrer and joia^er therein* 

Best Serjt* Was called upon to support thereplication^ 
It may be admitted that a mere temporary absence of the 
husbaud from this country will not makethe wife liable 
for debts contracted by her ; but the averment in this 
replication that the husband lived and resided in Ireland 
at least calls Upon the Defendant to shew that the absence 
of the husband was merely temporary. Besides,^ the re- 
plication avers that the Defendant lived separate and 
apart from her husband as a single woman, which shews 
that she was not separated from him for a time only, but 
had assumed a character different from that which she 

would 
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would have derived from him while she lived as his wife. 

The case of De GaiUon v. VAigkj 1 Bos, and PuU. 357* 

is precisely in point ; the repHcation there was in teims 

the same iis this ; for the avenotot that the Defendant 

carried On the business of a merchant as a single woman 

could make no diiference, as tilje trade was not carried 

on within the city of London* The case of Walford v. 

5rAe Duthesse de Pienne^ 2 Esp, N. P. Cos. 554. is also 

a strong authority for the Plaintiff^ in which case Lord 

Kenyon intimated that the principle (^ the old common 

ktW) whare the husband had abjured the realm, applied 

to a case in which the husband had left the kingdom for 

$)iir years. 
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Farrer 

r. 

The Countess 

Dowager of 

Oranard* 



Sir James AfANSFifiLb Ch. J. The terms of the re- 
plication arc perfectly consistent with a mere temporary 
ihsence. They might be applied to the case of every 
man who goes for a short time to live in Ireland or Scot* 
Imdf aud whose wife in the mean time contracts debts 
here. 



H£ATH J. The case of De Gaillonj v. tJAigle pro- 
ceeded much upon the ground of the Defendants husband 
being a foreigner. 

Judgment for the Defendant. 

SeUon iSerjt. was. to have argued in support of the 
demurrer. 
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Devise to the use. 
and behoof of the 
testator*^ niece 5. C. 
and his two nieces 
£. G. and A, C, 
and the survivor 
and survivors of 
them, and the heirs 
of the body of such 
survivor and sur- 
vivors as tenants in 
common, and ^ot 
as joint tenants. 
Held that under 
this devise S. C. 
£" G. and A, C, 
took a.', tenants in 
common. 



Isaac Garlanh and Elizabeth his Wife^ John 
CoRRY and Ann his Wife, and Thomas Tom- 
kins, V. Rees Thomas, James Leach, Robert 
Leach, Francis Woodforde, and Richard 

• Messiter. ' ^ '' - • - 

- • 

THE following case was «ent by tli<; Master of the 
Rolls for the: opinion of this Court, 

Robert C/^rAv? gentleman, being seised of, and entitled 
to'^ ceitMh freehold cstates'at Laringtonm the county of 
Somerset^ by his >vill duly executed and attested for de- 
vising real estates, Jbearing date the 5th day of March . 
1789, gave and devised unto the Defendahts Rees Tho" 
mas and 'James Leach (and one Henry Pain, since de- 
ceased;aUtI\6sg his freehold faritis, lands, t^hements, and 
hereditaments, with their appurtenances, at Latington 
aforesaid, to Bold to them the said Rees Thomas^ James 
Leach, and 'Henry Pain, their heirs and assigns, upon 
trust as to oae unditided moiety or half part thereof, 
the whole into two eq^ual parts to be divided, to the use 
of his the said testator's nephew Richard Clarke , for lifc^ 
without impeacliment of! waste ; remainder to the said 
trustees and their Heirs to preserve contingent remain- 
ders; remainder to -the use and behoof of the first son 
of the body pfhis said nephew Richard C/rt>7te^,lawfully 
begotten, in tail ; remainder to the use and behoof oftbe 
second, third, fourth, fifth, sixtli, seventh, and every son 
and sons of the body of his said nephew Richard Clarke^ 
lawfully begotten, severally and successively, in tail ; 
remainder to the use and behoof of all and every the 
daughter or daughters of the body of the said testator's 
nephew Richard Clarke, lawfully begotten, in tail ; and 
for want of such issue, to the use and behoof of his the 
said testator'* s niece Susannah Clarjje, and his two nieces^ 
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ihe Plaintiffsy Elizabeth Garland (by her then name of 
Elizabeth Fountain), and Ann Corry^ by her then name 
of Ann Fountain) and the survivor and survivors ofthem^ 
and the heirs of the body of such survivor and survivors 
as tenants in common^ and not as joint, tenants y and -for 
want of such issue, remainder over, and upon trust, as 
to the other moiety or half part of and in the said here-^ 
ditaments and premises, the whole into two equal parts 
to be divided, to the use. of his the said testator^s said 
niecfe Susannah C/arAre^andherassigiis, for life, without 
impeachment of waste 3 remainder to the said trustees 
to preserve contingent remainders; remainder to the 
first and every other son of the body of his said niece 
Susannah Clarke^ lawfully begotten, in tail ; remainder 
to the use ind behoof of the first, second, third, fourth, 
fifthj sixth, seventh, and all and every other the son and 
6016 of the body of his said niece Susannah Clarke^ 
lawfully begotten, severally and successively, in tail ; 
Remainder to all and every the daughter and daughters 
of the body of the^ said Susannah Clarke, lawfully be- 
gotten, in tail ; and for want of such issue to the use of 
his the said testator* s nephew Richard Clarke, and his 
said two nieces the Plaintiffs, Elizabeth Garland and 
^^nCorry, and the survivors of them, and the heirs of 
ihe body of such survivor, as tenants in common, and not 
«* joint tenants ; and for want of such issue remainder 
orer. The devisor died seised, without having re- 
voked or altered his said will, leavings said Richard 
Clarke, his nephew and heir at law, and said Susans- 
fiah Clarke him surviving. The said testator's nephew 
Richard Clarke, entered upon and took possession of the 
moiety of the said estate and premises at Lacingtot^ 
so devised to him for his life as aforesaid, and died 
without issue, leaving the said Susannah Clarke and the 
said Plaintiffs, him surviving^ The said Susannah Clarke 
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entered upon and took possession of the moiety of the 
said estate, at Lexington so devised to her for her life, 
as aforesaid, and afterwards intermarried with the said 
Defendant James Leach ^ and she and the said James 
Leachy in her right, continued in the possession thereof 
until the death of the said Susannah ; after the death of 
the said Richard Clarke the said Susannah Leach (for- 
merly Clarke) and the Plaintiffs Elizabeth and Ann, En- 
tered upon and took possession of the moiety of the said 
estate at Lavington^ so demised to them, and continued 
in the possession thereof un0 the death of tite said Su^ 
sannah Clark^y who died in September 1800, leaving the 
Defendant Robert Leach her eldest son and heir at law, 
and the Plaintiffs Elizabeth and Ann^ her surviving. 
' The question for the opinion of the Court was, What 
interest the Defendant Robert Leach and the Plaintiffs . 
Elizabeth Garland and Ann Corry took under the will 
of the testator Robert Leachy in the estate at Lavington 
in the county of Somerset ? ' 



Best Ser^L for the Plaintiffs. The question in this case 
arises upon the words <^ to the use and behoof of his the 
testator's niece S. Clarke, and his two nieces Elizabeth 
Cfarlandand Ann Corry ^ and the survivor and survivors of 
them, and the heirs of the body of such survivor and 
survivors, as tenants in common, and not as joint tenants. " 
While S. Clarke was living, the three nieces held as joint 
tenants ; but 0B[ the death of S. Clarke, the tr^o survivors 
J3ecame tenants in common in fee of her share. Had 
the former words of the devise stood alone and uncon- 
trolled by the expression " as tenants in common, and 
not as. joint tenants," no man could have doubted that 
the esftate given was an estate in joint-tenancy. If, how- 
ever, the effect contended for by the Defendants be given 
|o these latter words, then the words '^ survivor and isur« 

vivors, 
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vivors, andtlie heirs of the body of such survivor," must 
be altogether excluded and rejected. But if they can 
stand consistently with that interpretation ivhich I put 
upon the devise, they ought not to be excluded and re- 
jected. The words as ^' tenants in common, and not asL 
joint tenants," do not relate to the original devisees, but 
to the heirs of the body of such devisees, and this con- 
struction will square with the rule of applying the relative 
to the last antecedent. In Haws v. Haws. 3 Atk. 524, 
the devise was to the testator's four children, "their 
heirs and assigns, equally to be divided between them, 
share and share alike, as tenants in contmon, and not as 
joint tenants, with the benefit of survivorship," It was 
contended that the last words referred only to a benefit of 
^TvivOTship to the survivors of the children, if one or 
more died in the life-rtirae of the testator ; but Lord 
Hardwicke said, *^ this is too nice a construction, for it 
is more natural to supposp that a man intends the chil* 
dreoofhiis chUdren should be provided for than not, and 
' the Court supposes a patfjnt is taking care of the j^sterity 
ofhischildeeii." Ii^ 4rnistrongy- EldridgCySBro. Ch. 
G|w, 215, the devise was to several, equally between 
ftem, share and share alike," for their lives, and " after 
we decease of the survivor of them," upon trust. There 
the latter words were b^d to create a joint-tenancy, 
notwithstanding the former words, the Lord Chancellor 
obsQving, «Uhat though the words, equally to be divided, 
3nd share and share alike, were in general construed in a 
will to create a tenancy in common, ycl where the con- 
text shews a joint^tenancy to be intended, the words 
sliould be construed accordingly," Now the words 
creating the joint-tenancy in that case, were less strong 
than those which point to the same estate in this. Again,^ 
in Barker v« Giles ^ 2 P. fVms. 280. a devise of lands to 
two^ and ^^ the survivor and surviVcHrs of them, and their 
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heirs and assigns for ever, equally to be divided between 
them, share and share alike," was held to create a joint- 
tenancy in the two for life, with several inheritances. In 
that case Lord Chancellor ir/wg* said, " it is a certain rule 
in the exposition of wills especially, that every word 
ghall have its eifect, and not be rejected, if any con- 
struction can be put upon it." In Tuctcerman v. Jef^ 
feries (cited in Marry at v. Townley^ 1 Ve%. 103.) the 
devise was of all the testator's estate to two nieces JF. 
and J. to be ^quallv divided between them, and from 
and after their decease to the right heirs of /. ; HoU 
Ch. J. held it a joint tenancy, during their live^ ; and 
in g RolL Ahr, 90. pL 5. a devise to two " equally to be 
divided between them, to have and to hold, to them and 
to the survivor of them, and to the heirs of the body of 
the survivor," was resolved to create a joint tenancy. 
If the first takers imderthis will are adji^dged to have a 
tenancy in common, the words respecting survivorship 
must be altogether eicclttded, and consequences totally 
different from those which would ensue,- if full effect 
was given to them, must follow. The judgment in Lord 
Bindon v. lA>rd Strffolk^ 1 P, Wins. 96, which is an au- 
thority the other way, was reversed in the House of 
Lords, [Sir Jam^s MansfieldCh, J, observed, that the 
decision of Lord Chancellor Cowper in that case had al- 
ways been treated as the right decision, and particularly 
in the case of Roebuck v. Dean, 2 Vez. Jun. 265.3 If 
the words in this devise, which create a joint-tenancy, 
cannot stand consistently with those which create at te-^ 
nancy in common, it will be for the Court to decide 
which shall b^ rejected, 



Lens Serjt, contra. In construing this devise the Court 
must be driven to the necessity of excluding some of the 
^ords used by the testator from taking effect ; in so doing 
$}ie f easpA of the thing, as well as the rules laid dowa 
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in simflar cases, muist induce them to exclude those 
words which interfere with the creation of a tenancy in 
common in the devisees^ Haws v. Hazes supports this 
construction of the will; and though Lord Hardwicke 
in that case (as it is reported in 1 Ve%. 14,) expressed 
fais disapprobation of the construction that the words of 
survivorship there used meant a surviving the testator, 
yet he admitted it might be resorted to, if no other rea- 
sonable construction could be found. Those who argue 
on behalf of the Plaintiffs wish to destroy the words 
** tenants in common,"' or to apply them in such fanci- 
fol way as best suits their purpose. Lord Bindon v. 
Lord Suffolk has always been acted upon without re- 
serve, and Lord Hardwicke^ in Ham v, Haws^ consi- 
^rs it as deciding the point then before him. It is 
also referred to, as authoritative, by Lord Alvanley, 
then Master of the Rfj^Sy in Russell y, Longi Vez.jun. 
551. He there said, ** if no other sense can be put upon 
the words except survivorship at the death of the testa- 
tor, that must be the construction." In Russell y. Long 
the words used were, *^ share and share alike;" here 
the express term ^^ tenants in common" is used. 
The case of Maherlei/ v. Strode^ 3 Vez. Jun. 454. is to 
the same effect. Nor is the construction for which the 
Defendants contend at all affected by the case of 
Barker v. Giles ^ which was a devise to two persons^ 
and the survivor or survivors, and their heirs ; because 
the deyise being to two persons only, all the words might 
be satisfied by holding tlicm joint-tenants for life.. The 
same observation applies to the case of Armstrong 
T. Eldridge. The case of Rose d. Vere v. //lY/,, 3 
Bur. 1881. is an authority precisely in point to sup- 
port the ^construction for which the Defendants con- 
tend. There the devise was to five, '' and the survi- 
vors and survivor of them, and the e^^ecutors and ad- 
ministrators of such survivor, share -and share alike, as 
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tenants in common, and not as joint tenantu ;^ wiiicA 
ivords "were held to create a tenancy in common in fee. 
The casesof Stringer v. Phillips^ I Eq. Cos. Ab. 29L and 
Stones V. H^urtley^ 1 Vez. 165. support the same doc* 
trine. In the latter of these cases Lord ffardwicke cites 
Blissety. Cranwelly 3 Lev. 373., 1 Salk. 226. and adopts 
a mode of reasoning directly the reverse of what he has 
]been supposed to have held in ffaws y, Haws. If his 
opinion therefore is to govern th|s present case, that opi« 
nion is with the Defendants. At all events, the words 
creating a tenancy in common in this will are so express 
that they cannot be done away by any reasoning on txn 
planation whatever* 

Sir James Mansfield Ch« J* A^ this case comes 
from the Court of Chancery, this Court is only called upoii 
to certify its opinion tp the Master of the Rolls ; but k 
may not be amiss to notice, shortly tixe substance of the 
will,' and to state the grounds upon which we bdid that 
Robert Leach the son of Susannah Clarke^ is entitled to 
pne-third of one moiety of the estate on which theques* 
lion arises. Reading this wiU, and looking at the cgdl^ 
sequences of the devise in question, I sl^ould have 
felt great difficulty in adopttng any other construo-f 
tion than that which the Court now adopt, even if 
no similar case had ev^r |jeen decided. The construe<; 
tipn contended for by the Plaintiffs is, that by virtue of 
the devise Elizabeth Garland ^nd Ann Carrif having 
siirvived Susannah Clarke^ they as such suryivors take 
the whole estate to themselves in the maimer given by 
the will. Now the first consequenpe of 'this construe^ 
tion woi^ld be, that if S, Clarke &ied leaving chil- 
dren, her phildrpn would be excluded ; and the next, 
that supposing Elizabeth Garland and Ann Cor?;^ should 
^ie without issue, then the issue of S. Clarke being ex* 
f^luded^ the estate ^ould go over^ though it was not in? 
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tended to go over till failure of issue of all. What a 
v^ry capricious distribution would this have been ? T&e 
testator intended that his three nieces should be equally 
benefited in the event of J?. Clarke dying without sons 
ox daughters ; and nothing more absurd could be 
imputed to him, than the intention that the death <^ one 
of his nieces before the other shoi;ild strip the children 
of the niece so dying of all benefit under the will. Be* 
fore we impute such an intention to him, we ought to see 
it so clearly expressed as not to admit of a doubt. But 
when we examine the words of the will, we find such in- 
tention excluded. Having given the estate to his three 
nieces, he adds,' <^ and the survivor and survivors of them, 
and the heirs of the body of such survivor and survivors, 
K tenants in common, and^not as joint-tenants." . If the 
words ^^ tenants in common" are to be referred to the 
whole devise, there is an end- of the question : butit*that 
be not the case, did he mean that they should apply to 
fli^ heirs of the body of the suivivor, or the heirs of the 
body of the survivors i For he could not mean they should 
apply to both^ since it is impossible the heirs pf the sur- 
idvor should ever take, if the heirs of the survivors had 
Aeady taken in that way* When the testator was giv- 
ng bis estate to his three nieces, he meant them all to 
(tke equally^ and probably he reasoned wi<h himself, that 
(lOfiably one or two of his nieces might die in his lifetime, 
» which case the survivor or surveyors were to take the 
whole. It is true, that in this way of putting the dase 
ftat consequence will follow, which can only be attri-« 
bated to the testator's ignorance or forgetfulness, v>iz^ 
ftatthe children of his niece or nieces (should they have 
**y) dying in his lifetime, would be deprived of their 
mother's share^ But notwithsdand^g this possible con- 
WP^ce which would be attended with hardship, I 
(^|al( that; construction must prevail which is the only 

sound 
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sound and rational construction. This I should have 
thought if I had not read any of the cases upon the 
subject ; and perhaps in forming my opinion my mind 
may have been affected by the mode of constructioii 
"which has hitherto prevailed. Now what are the au- 
thorities ? It is admitted that the case of Rose v. HiU 
is not distinguishable from this, and, indeed, never were 
tcWO cases more precisely similar to each other. By 
whom was the case of JKose.v. jETi// decided ? By Lord 
ilffl/zs/?e/rf, Mr. Justice fFi/wwf, and Mr. Justice Yates; 
ihe two former of whom having been in the constant 
habit of attending the Court of Chancery, their atten- 
tion must often have been called to the case of Lord 
Bindon v. Lord Suffolk, It has l)een argued that the case . 
of Lord Bindon v. Lord Suffolk was reversed in the House 
of Lords ; but I think that decision right, and it has been 
supported by the subsequent authorities referred to in 
Mr. Coxe*s P. Wms.^ particularljf the case of Stringer 
V. Phillips. It is true that tlie latter words might be 
limited to the heirs of the body of the survivor or survi- 
vors, and so not extend to the first taker. But there 
does not appear to me any difference between this case 
and that of Stringer v. Phillips^ except that in the pre- 
sent instance an express, tenancy in common is created, 
whereas in Stringer v. Phillips the words were, " equal- 
ly to be divided between them," which are usually held 
to create a tenancy in common. I do not think any oC 
the cases cited for the Plaintiffs apply to this case. In 
the case of Armstrong v, Eldridge the testator, after 
directing the trustees to pay the proceeds of an estate 
equally, between his grand-daughters for their lives, 
says, and after the decease of the survivor of them, 
in trust, to pay to and amongst all the children of the 
devisees. Now whatever might be the meaning of 
fhe former words of the devise, it was quite im- 
possible to say that the tesUtor meant that the children 

of 
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of his grand-daughter should receive any thing until 
ail his grand-daughters were dead ; for the limitation 
to the children is not to take place until after the de» 
cease of the survivor of the first devisees. The case of 
Barker v. Giles turned on the meaning of the word 
*^ survivor," to which Lord Chancellor King could not 
give effect without making it a joint-tenancy. In the 
case of Tuckerman v, Jefferies, there was a remainder 
limited after the death of the survivor of the first devi* 
sees, which therefore could not take effect until both 
were dead. The case in 2 Roll. Abr. 90. has already re- 
ceived an answer from my brother Lens. The words of 
the present case make it impossible to put any other 
ppnstraction upon the will than that which we have 
adopted. The case of Roebuck v. Deane^ together 
"with the others referred to in the argument, which fol* 
lowed that of Stringer v. Phillips ^ all plainly shew that 
in a demise of personal estate the plain sense of which 
is to give a tenancy in common, the word survivorship 
inustbe taken to mean a survivorship at the death of the 
testator. On these grounds, therefore, we.shall certify 
our opinion to the Court of Chancery, that Robert 
Leach took an estate tail in one third of a moiety of th^ 
premises in question. 



1804. 



Garland 
and Others 

V. 

Thomas 
And Otberst 



RooKE ^nd Chambrib Js, expressed themselves of thp 
?anae opinion. 

The following certificate was afterwards sent to the 
Master of the Rolls : 

This case has been argued before us by counsel, and 
wc are of opinion, that under the will of the testator 
Robert Clarkeyihe DefendantJBoier^ Leach took an estate 
10 tail general in that part of the estate at Lavington 
which was devised, in the first instance, to the use of his 
pother Susannah Clarke^ afterwards Leach, for her life ; 

and 
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and that the said Defendant Robert Leachy and the Plain** 
tiffs Elizabeth, Garland and Ann Corh/ took a like estate 
tail in the other moiety of the estate^ ia equal shares, as 
tenants in commpn, 

J. Mansfield, 

G. ROOKE*. 

A. Chambre, 



mm»^ 
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Upon an indict* 
ment for disposing 
of and patting aw ay 
a forged Banknote^ 
Knowing it to be 
forged, the pro- 
secutor ^ay give 
evidence of other, 
forged notes having 
been nttered by the 
prisoner, in order to 
prove his knowledge 
of the forgery. 



(AT THE OLD BAILEY.) 

The King u, Sarah Wylie and Another, 

TlIS was an indictment against the^risoners for 
disposing of and putting away a forged Bank note 
for one pound, knowing the same* to be forged. 

It having been proved that the prisoners put off the 
note stated in the indictment at the shop of one John 
Hindy and that the. same was fogged ; the counsel for 
the prosecution, in order to shew that the prisoners knew 
the note to be forged, offered to prove that the prisoners 
bad before passed other forged notes to other person^. 

Knapp and Allei/y for the prisoners, objected to the ad* 
missibility of the evidence : they urged, that no evidence 
could be given of any transaction not stated in the int 
dictment, since the prisoners could not be prepared to 
defend themselves against a charge of which they had no 
notice. That it was never allowed upon pdictments for 
burglary or robbery, to prove offences previously com* 
mittcd by the prisoner, in order to show quo animo the 
act was done ; nor was such evidence ever admitted upon 
an indictment for uttering bad moneys which was very 
analogous to the present. That if this evidence was 

admitted 
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admitted upon an indictment for uttering fi>rged Bank 1804. 

noteS) it would be an exception to the general law of evi- 
dence ;' and that, at all events, the prisoners ought to 
have received notice of the several utterings int^ded to Wylie 

be proved against them, as in the case of barratry, where •■* Another, 
upon a general indictment against one as a common bar- 
rator, the prosecutor is required to give notice of the 
particular facts intended to be proved. That introducing 
other transactions tended to confound prisoners in their 
defence ; and that in indictments for misdemeanors, if 
several misdemeanors were charged in one indictment^ it 
had been usual for the Judges to quash the indictment. 

GarrtnOy Fiddingj Giles^ and Bosanquet^ for the 
Crown, were stopped by the Court. 

Lord Ellenborough Ch. J. Certainly no different 
nile of law can prevail with respect to prosecutions by 
the Bank from those commenced by any other person. 
This point, however, is not new ; it was reserved in 
^he case of 2%e King v. Tattersall^ which was tried at 
Lancaster in 1801 by Mr. J. Chambre, and received the 
collective voice of the Judges. The question was. Whe- 
ther in giving evidence to prove an allegation that the 
party uttered a Bank note knowing it to be forged, 
the prosecutor might give the conduct of the prisoner 
in evidence, to shew his knowledge of the forgery ? Tlie 
teamed Judge reserved the question. Whether the pri- 
^orter had not furnished pregnant evidence, and whether 
the jury, from his conduct on one occasion, might not 
infer his ki^owledge on another ? The opinion of the 
Jodges was, that the jury were at liberty to make such 
inference. The prisoner does not come unprepared ; it 
is allied that he uttered a note, knowing it to be forged. 
Are we then to exclude all evidence but what is furnished 

by 
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1804. by this particular transaction, since without other evi-^ 

dence it is impossible to ascertain whether the party 
uttered the note with knowledge or under circumstances 

Wylib which shewed the uttering to be venial ? I remember a 

^d Another ^ase in which a person came to Manchester with a large 

parcel of forged notes ; his whole demeanor afforded 
pregnant evidence of the mind and purpose for which 
be came ; and a question was made whether that evi- 
dence shofuld be received ; for it was said, that it would 
be trying the prisoner for other uttering^. But if 
crimes do so intermix, the Court must go through 
the detail. I remember a case where a man commit-^ 
ted three burglaries in one night ; he took a shirt at one 
placf! and left it at another ; and they were all so con- 
nected that the Court went through the history dfth^ 
three different burglaries. The more detached in point 
of time the previous utterings are, the less relation they 
will bear to that stated in the indictment. But in shch 
case the only question would be. Whether the evidence 
was sufficient to warrant the inference of knowledge 
from such particular transactions ? It would not mak^ 
the evidence inadmissible. Such evidence may com^ 
out from these circumstances as to leave no doubt that: 
the prisoners must have known what sort of paper tiey 
were passing. Under the authority, therefore, of the 
decision, which has already taken place, I think that it 
is competent to us w go into and receive evidence of 
another offence, and of the demeanor of the prisoners 
on other occasions, from which knowledge may be in- 
ferred. Ifthe evidence do not furnish sufficient grounds 
to warrant a conclusion of knowledge, it will be laid out 
of the question. With respect to joining several mis- 
demeanors in one indictment, it has been matter of dis- 
cretion in the Judges to quash indictments so framed ; 
for they are not erroneous on the record. 

Heath 



Uex 
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Heath J. I am of the same opinion. This objec^on 1804. 

has been already taken and orer^ruled. It is trne tb^t a 
prisoner shall not be punished for offences for which he 
is not charged. In an indictment for barratry notice Wylib 

must be given of the facts intended to be proved, and and Another* 
the Judges, in their discretion, will defer the trial till 
such notice has been given ; but there can be no demur- 
rer. The Judges have thought that the prisoner ought 
to be apprised of the facts to be proved against him ; . 
for in barratry he would be punished for all the offences 
proved. In this case the question relates merely to tho • / ' 
knowledge of the prisoners : God only knows the hearty 
of man ; and as the intention does not appear from the 
transaction itself, it must be proved from other facts 
and circumstances. I remember a case where several 
persons were tried for a conspiracy to raise wages, and 
evidence was received of circumstances amounting to 
substantive felonies, such circumstances being material 
to the point in issue, 

X 

t ' 

Thompson B. I am of the same opinion. The case 
already decided is in point. Some, allusion has been 
made to the case of uttering bad money ; but I by no 
means agree that the prosecutor carijiot give evidence of 
another uttering ontlie same day, in order to prove the? 
knowledge. The Court indeed cannot inflict a heavier 
punishment on account of such other uttering, because 
it is not charged in the indictment ; but it would be evi- 
dence that the prisoner knew the money uttered to be 
bad. Suppose a man utters one bad shilling and fifty 
more are found upon him, if that be stated in the in- 
dictment^ it will make him a common utterer; but 
ifitb6 notalleged, still it may be given in evidence t(? 
prov^ knowledge. 

The 
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18M. The evidence having been accordingly received^ the 

prisoners ware both found guilty. , 



Myb^. The King v. John PAlmer and Sarah Hudson* 

If A. deliver to rTVIE prisoners were indicted for feloniously disposing 
foteto'^put'S ^ ^f »^d putting away a forged Bank note for 2/. 
l>y the latter, this is knowing the same to be forged ; and also for fdoniously 
a <* disposing of and ottering, and publishing as true a forged promissory 
A. within the 15 ^^^ ^'^^ 2/. knowing the same to be forged. 
Geo. 2. c. IS, s- 11. ^^ tjjg tyjai at the Old Bailey at the Febrmrt/ sessions, 

before Le Blanc J. it appeared that the prisoner Pahnet 
had been in the habit of putting off forged Bank notes, 
and had employed the prisoner Hudson in putting them 
off; that on the 21st January the prisoner Palmer being 
at fee Rose public-house in the Old Bailey ^ sent out the 
prisoner Hudson with the forged note stated in the indict-* 
ment, for the purpose of passing it ; that Hudson ac-' 
cordingly went to the shop of one John Shaw in Newgate" 
Street J and there purchased two muslin handkerchiefi, 
amounting to 6s. in payment, for which she tendered tbc 
note in question ; that the note being su^cted was 
stopped, and upon examination appeared to be forged* 
That the two prisoners, upon the evening of the same 
day, went to the shop of John Shaw, when Palmer said, 
<^ This w^man has been here to-day, and offered a two 
pound note, which you have stoppled : it is my note, aod 
I must have eithar fee note or fee change%'' After fee 
learned Judge had summed up the evidence, it was ob«* 
^ jected by the counsel for fee prisoners ,feat the evidence 

related to two distinct separate offaices, and not to ons 
joint offence, upon which fee learned Judge said, thtt 

' < the 
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the jury ¥^rc to consider whether the woman was guilty ISM, 

of uttering the note at the shop, or the man of dispos- 
ing of it to her, but that they could not convict both ; 

w m 

that the man could not be convicted unless the jury Palmer and 
were satisfied that he gave the very note stated in the Hudiow 
indictment to the woman for a fraudulent purpose,- 
knowing it to be a bad one ; nor the woman, unles$ 
they were satisfied that she put the note away, know^ 
uig it to be forged ; and that they must consider 
which they would convict, if either^ appeared to be 
guiltyi The jury acquitted Hudson, and found Pal* 
mer guilty ; but judgment was respited, that the opi* 
nion of the Judges might be taken, Whether the evi*^ 
dence given would support the conviction of Palmer ? 
The opinion of the Judges was on this day declared 
b the prisoner^at the Old Bailey by 

• • • ... * 

Rooks J; who (after stilting the case) proceeded thusi 
In this case two questions have been proposed for the! 
consideration of the Judges ; one was, Whether the evi- 
dence supported the conviction upon the count, for ut- 
tering and publishing the note as true, knowing it to be 
forged ; arid the other was, Whether the evidence sup-* 
ported the conviction upon the second count, for dis- 
posing of and putting away ? As to the first of these it 
seemed to be the general opinion of the Judges, that if 
the woman Sarah Hudson had been innocent^ and had 
DOt khown th6 note to be forged, you would have been 
^htly convicted tiponthe first county for* uttei'ingand 
pnbUshing tihe note as truej knowing it to be forged^ 
according to the doctrine laid down by Mr. Justice 
Foster^ in his third Discourse, c. I. s; 3. that where an 
innocent person is employed for a criminal purpose^ 
the employer must be answerable^ , But Mr. Justicoy 
Le Blanc stated to us, that it appeared at the trial that 
Sarah Hudson knew the note to be a forged onei 
V91-. I.If.S* ' H Upon 
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1801, Vp&ii tba( bein^ re^drt«d, iM JiO^ Mf€ fifrMf^ iti^ 

crpiiiictt iiptm (Ue erideirce a^ dppfy&lg id five l^tiil§ 
fbi^ iittetm^ mid pxMi^in^ tHe note ii^ trti^y i^otti]^ 
PAf.iif«R abd it to bel fbr^, thinking it dufflcieill to ^;«^id^ mi 
HWrtteiH' cft*e ttpdh tlie dther coin*, t66 qfuestion with iespe^ t8 

whiel fi^ Whether the fect» here stated aiittitgM: to*" 
di^pofiim^ 6f ot a puttmg away trithiii the meiiitiih^ 6| 
the IS^ ff eo. 2, c. IS. 5. 1 1 . ? Upctft this point there fctf 
Bteeri a diflfetericri' df bpinion atnong the trudges ; ioriW 
fiav6 hcJlJthart thfe is not an offence within the ^xMHii&i 
becausig ffll ste tad trtterfeci the iiott it odght to be coil*, 
side^ed'its in your possession i ahd iVhert she Aid titf# 
it^' ydti ^fUf dnly ari aWJcessary befdre tlie factj^ 
and should? hate been sb ihdicfted j btjt the majdritj;' &f 
the Judges, of whdjti I airi otiej are of dpinion ihhi the 
conviction is right. As to the conMrufeti^e {joises^ioiii 
it is by fiction of law only that when the actual posses-* 
sion is ih one person,* the coiistructiTe possession shall 
be considered in another, and these fiction^ are adopted 
for the sake of promoting justice ; but they (mght noa 
td be kddpted when they tend to defeat this purpose. 
In this case you delivered the note to Sarah Hudkam 
for a fraudulent purpose : you coiiW not have rec(^ 
▼ered it b^ckby any action at law j it wa$ out of yot^ 
' fegal power ; and iff heii it was actually uttered by he:^ 
she had effected thfe purpose for which it was deliverfe€ 
to Heir^ and the note \^as disposed of and put h^Ay^ 
The question then is, What offence did the Leg*/^ 
slatnre intend to prevent by the 1 1th section of 13 de 
2. c. Id' ? If their intention is clear, the considefatlo^^ 
of k constructive possesi^idn in yoti ddfes not Bppm 
tf sufficient Speight to testrain the ordinary ddn^tnt* 
tidh of ttfe Irdifdi^ df tlie stattite^ Th^ Wdtds df the m^ 
tnte are, ?^ if aiiy persdn 6hril dflfet, dr dispdi^ df, <W 
put HWay^ ahy i&rged, cdunterffcitcd, or altered ixdt^.** 
HdW tittering >fAs a papital defence by a former statut**^ 

ta4 
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and as delivering an instrument to another is a step to-* 1804. ' 

"wards uttering, it seems most consonant 'to the intention ^<9>^^^r^^ 
of the Legislature to hold that a delivery to anotheri ^^^ ^*''® 
with a fraudulent purpose, is an offence within the Palmer and 
words "dispose of or put away." For these reasons Hudson. 

the majority of the Judges (and indeed a very consider- 
able majority) are of opinion that the conviction is right 
upon the count for disposing of and putting away* 

Sentence of death was accordingly pronounced* 



THE END OF TRINITY TERM. 
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Michaelmas Term. 

In the Forty-fifth Year of the Reign of George III. 



Owen qui tarn v. Barrow. 2^^, ^^^Ij^ 

Tils was an action to recover penalties on the Sta»i in an action on the 
tute of Usury i At the trial before Sir Janets statute for usury in 
Mansfield Ch. J. at the Guildhait sittings after last :^<^««°ting a bin, 

•' ^ 1 it was proved that 

Trinity term, it appeared that the usury was conunit'^ oncB^ demanded 

ted by the Defendant by deducting more than legal payment of Aeac- 

Interest upon discounting a bill of exchange ; but in ^e^nccd wacti^^ 

order to affect him with the actual receipt of the amount against him, and 

of the bill, it was proved that a demand was made upon afterwards received 

, 1 t* ,x /* n t ^e amount of • ^ 

the acceptor by a person of the name of Brown, and ^^ ^^^ ^^ ^^ 
proceedings instituted by him to compel payment *, in costs of those pro« 
consequence whereof a person on behalf of the ac* cee<J"^gs on prdQuc- 

.1 « 1 /» t 1 .t, 1 "»g t**e bill, and gave 

ccptor paid to Brown the amount of the bill and a receipt as attorney 

the costs of the suit on his producing the bill for which for the present De- 
fendant ; this, with- 
out farther evidence of B. being the agent of the Defendant, and without the production of 
the proceedings against the acceptor, was held good frima facie evidence to be left to a jury of / 
the Defendant havingjreceived the usuriouainterest . 

Vol*. I New Rep. I Brown 
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1804. Brown gave a receipt as attorney for Barrow the present 

^'■*"%'*^ Defendant. I^ was objected for the Defendant, that 

Owen qui tam h^q^q ^y^g ^q evidence to shew that Brown was in fact 

Barrow. the attorney for jthe Defendant, nor were any of the pro- 

ceedings produced under which the acceptor had been 
compelled to pay the amount of the bill and the costs : 
and it was insisted that the Defendant ought not to be^ 
made liable to the penalties upon such evidence. His 
Lordship however thought that as Brown had the bill in 
his possession, and no account was given how it came 
there, it must be presumed that he had it from the Dc- 

■ 

fendant, and acted as his attorney ; and accordingly his 
Lordship left that maf tcr to the jury, who found a verdicts 
for the Plaintiff* 

A rule nisi for n new trial having been obtained upon sk 
former day, 

Williams Serjt. now shewed cause, and contended^ 
that whether Brown was or was not the attorney of th(^ 
Defendant was a fact to he collected from his conduct 
and the circumstances of the case, and that the question 
was properly left to the jury. 

Best Serjt. contra urged that no evidence had been 
adduced to shew that the amount of the bill ever came, 
to the handi^ of tlie Defendant, or that Srown^ who re- 
ceived the money, was his agent ; that the proceedings in 
=■ the cau^e not having been produced, it did not appear 

that Brown was attorney in that, cause, and if not, the 
case only amounted to this, tliat Brown had taken upon 
himself to give a receipt as attorney for the Defendant 
when he was not so. 



• • 






Sir James MAyspiEi^D Ch. J. I retain the same opi- 
nion which I held at the trial ; and still think there was 
sufficient evidence to be Icfi to the Jury. If JBrqu^n 

^ . -' ... -Has 
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tras not the attorney of the Defendant^ how came the ac- 
ceptor's agent to find him out as such, and how came 
Brown to have the bill in his hands ? We all know that 
the production of a feill of exchange is in general suffi* 
cient to warrant payment of the amount td the party who 
produces it. 



10^ 



1804. 



Owen qui tam 
r. 
Barrow* 



RoOKE J. (a) I am of the same opinion* The case ap* 
pears to me to have beqn properly left to the Jury, the 
question being not whether Brown was the attomejf of 
the Defendant, but 'whether he was his^ agent? If the 
question had been whether he was attorney, the case 
. might have been otherwise* In questions of bribery, we 
all know that the agents are seldom proved to have been 
regularly constituted* Brozsm was in possession of the 
bill, and there was no evidence to rebut the presumption 
arising from that possession. 

Chambre J. I am of the same opinion, t should 
be sorry to have it laid down as a general rule that Agency 
f must be proved by the agent himself. The only questicm 
inthis case.is whether there was not jpnmo facie evidence 
to goto a Jury of Brown being the agdnt of the Defend* 
^ti Brown was in possession of the bill ; and tliat of it- 
self accredited him as the agent of the Defendant* In- 
deed if we were to presume otherwise^ we must presume 
Brom to have been guilty of a felony : for he must have 
acted as the agent of Brown^ X)x have given a valuable 
consideration for it, ox have come by the bill improperly. 
I think that there was not only prima fade evidence to 

be left to a jury, but very strong evidence to support the 

rerdict* 

Rule discharged^ 

C<^ Mr- justice H<a(& Was al>sent from indispositioik 

I 3 
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Nov, iut. 



A . 



Attv and Another v. Parish and Another, Execu- 

I. 

tors of R. Charnock. 



If a contract tff 
freight and demur- 
rage be entered into 
by deed, the Plain- 
tiff cannot declare 
in debt generally 
and give the deed 
B evidence ^ but 
e^ght to declare 
up»n the deed. 



T 



IHI^ was an action of debt for the carriage of divers 
goods^ wares, and merchandizes, carried and con- 
i^yed in divers sldps and vessels from and to divers 
places, and for the use and hire of divers otlier ships 
and vessels from and to diverft places, and for demur- 
lage before that time due and of right payable by the 
defendant's testator for his detention of divers other 
ships and vessels employed by him. There were other 
counts in debt for money had and received, money 
paid, and on an account stated. The Defendants^ 
pleaded nil debent. 

At the trial of this cause before Sir James MansfieldC 
Ch. J. at the Guildhall sittings after last Trinity term^ 
the Plaintiffs, after proving the carriage of the goods off 
the Defendant's testator and the detention of the Plain— 
tifls' ship, gave in evidence a charter-party entered inti> 
between themselves smd the Defendant's testator, to as- 
certain the amount agreed upon for freight and demur-* 
rage. Upon this it was objected that the Plaintiffs 
must be nonsuited, not having declared upon the char- 
ter-party. His Lordship permitted a verdict to be 
given for tlie Plaintiffs with liberty to the Defendants 
to move that a nonsuit should be entered. 

Accordingly, a rule nisi for that purpose having been 

< 

obtained, 



Shepherdeind Ba.7/ley Serjts. now shewed cause. The 
Plaintiffs were well warranted in their mode of declaring; 
and the evidence offered in support of the declaration 
wasproperly received. Wherever the statement of aeon- 
tract between parties appears upon the face of a decla- 
ration 
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ration to be such that the Plaintiffs might equally recover 
whether the contract be by deed or not, though the con- 
tract in point of fact be by deed, it is not necessary for 
the Plaintiff to declare upon the deed. If indeed the 
contract be such that unless it be entered into by deed the 
Plaintiff cannot recover, tteiuhe must declare upon the 
deed. If, in an action for goods sold and delivered, 
or for wages, it should appear that the price of the goods, 
jor the quantum of the wages was settled by deed, it would 
be no ground of nonsuit that the Plaintiff had not de- 
clared upon the dee4 ; for the debt would arise upon the 
meritorious consideratioTi of the delivery of the goods, 
or the labour performed, and not upon the deed, since 
the deed itself, though it might be material to establish 
ih quantum of price, would be immaterial to the ground 
of action. Thus in debt for rent the declaration alleges 
the debt as arising from the occupation of the premises, 
and the indenture of demise is mere matter of evidence* 
Kemp V. Goofially 1 Salk. 277. Warren y. Consett^ 8 
Mod, 107. If the deed be only inducement to the ac- 
tion, it need not be ghewn to the Court. Com. Dig. tit. 
PkadcTy O. 15. In flardres 332, it is said in argu- 
ment, that where an action of debt is grounded upon a 
matter in pais only, as upon prescription, or upon a deed 
tbat is not requisite to maintain the action, as for rent re- 
setvedupon a lease by deed, nil debet is a good plea. The 
reason why in debt for rent it is not necessary to declare 
npon the deed is, that the debt does not arise from the 
deed but frpm the occupation. So here the debt ariseg 
frotathp use and occupation, of the ships, not from the 
charter party. The only difference between the two 
cases is, that one respects land, and the 6ther a personal 
chattel. It is true that in the case of a bond the dedlara-r 
tion must'state the bond, the reason of whipli is that there 
is no foundation for the obligation except the solemnity 
of the instrujoiejit entered into between the parties ; and it 

J 3 matters 
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matters not, provided the bond be proved, whether anj 
consideration for the deed appear. Then in truth th< 
existence of the bond is the gist of the action. In eoii' 
sidering this case, some attention must be paid to the dis 
tinction between lu^ions of assumpsit and actions of debt 
In the former, an agreement must^be declared upon^ .be- 
cause no implied promise dan be raised where an expresi 
proi^se has been reduced into writing by the parties : bi;i 
in an action of debt, no promise is necessary to suppoip 
the action, ii\psmuch as the action is founded upon thai 
obligation which arises by law out of the circumstanceJ 
of the case. The is^up on this record is whether tl^t 
Plaintiff''s testator was indebted or not ?, Now suppose a 
special verdict in wjiich the jury wer^ to find that the 
Defendant 'wa3 indebted, but that h^ was indebted bj 
deed, q.nd the Plaintiff had not declared upon a deed 
Ijyould he i^ot hp entitled to recover ? [^Cfiambr^ J. Th 
declaration here imports nothing more than a parol agree 
ment ; and the issue, is whether the Defendant be indeW 
ed modo et forma, ] 



Best Serjt. contra. The plain rule has always be^ii 
that where a deed is the foundation of the action, tt^; 
deed must be stated upon the record, in order that tl 
Court may judge of its contents, and ascertain whether i 
provisions be legal or illegal. The true question in tli 
case is not whether thp Pefendant b^ indebted to th 
Plaintiff, but whether he be indebted in thp maniiier ii 
1/rhich the Plaintiff alleges. If there be any contract be 
tween these parties it is a contract by deedj^ and where 
^ver there is any suph express contract the Plaintiff is pr^ 
eluded from setting up any other contract. In Tkursle-^ 
(indJFIaU v? Plants 1 Sid^ 401, it is said, that alessor ca» 
pot maintain debt for rent against the original lessee af(^ 
^signment, but only covenant ; which shews that th ^ 
^ptfou pf 4^tjt foy rent is not founded upon the contract:^ 

• ' ' * * Whej: 
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When an action is founded on a deed the deed must be 
^hewn to the Court. Com. dig.lit.PleaderyO, 3. Now 
the action in this case is founded on a charter-party, and 
in such actions it has Hitherto been the universal prac- 
tice to declare upon the charter-party. The case of 
debt for rent is an excepted case^ 
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The Court took thne to consider the matter until the 
ne:s:t day, when their opinion was delivered by, 

Sir James Mansfield Ch. J. In this action of debt 
the Plaintiflfe have declared that the Defendant was in- 
debted to them in a certain sum of money, without spe- 
cifying any particular time at which it was to be paid, 
for the carriage of divers goods conveyed in divers ships 
from and to, divers places, for the use and hire of divers 
other ships from and to divers places, and for the de- 
murrage of divers other ships employed by the Defend- 
ant's testator. This declaration therefore is as general 
in its form as can possibly be conceived, nor are any of 
the peculiar circumstances even hinted at. The de- 
claration would lead us to suppose that the Defendant's 
testator Had entered into a contract, respecting the sub- 
jects on which he is now charged, in the most general 
way in which sucli contracts can be entered into; 
(though with respect to demurrage j I take it to be per- 
fectly clear that there is no particular custom of trade 
which fixes the rate of payment, but that it is always 
regulated by express stipulation ;) and that the money 
having become due, the amount was to be ascertained 
hy the law. To support this declaration at the trial a 
contract of charter-party under seal was produced, 
which contract was extremely long, and very particular 
in the provisions which it contained. The Defendant's 
testator appears to have endeavoured to secure himself 
"y very special covenants from any ipisconduct on the 
P^rt of the master, and to have stipulated that no freight 
■» 14 should 
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should be paid for the outward voyage, but that -when the 
• ' ship should have performed hex homeward voyage, and 
all the covenants contained' in that charter-party, tl>a£ 
then she should have earned her freight. These cove-, 
nants therefore amount in fact to conditions precedent^ 
The charterrparty contains other covenants for the pay- 
ment of such demurrage as is therein mentioned, and 
freight for and upon every ton of goods that should be 
brought into the port of Lotidofiy to be paid in the man* 
ner set forth in the charter-party and not otherwise. The 
covenants therefore in this pharter-party are as special as 
can be imagined. Such then being the agreement bert 
tween the parties, what is the foundation of the contract 
iipon which the present auction is brought ? Unquestion-* 
ably the deed of charter-party is that which comprehends 
every thing by which the Defendant's testator was bound. 
Are we thei^ ixx saj that all the precedents inrpleading 
now for the first time to be overturned, and the Defend^ 
ant to be deprived of the advantage of having a profert 
made of that deed which is the foundation of the^action 
in which he is sued ? Having stated the declaration and' 
the deed, I do not know in what i^anner I can more 
strongly argue against the form of the declaration. If it 
be admitted, as it miust be, that wherever the action i$ 
founded on a deed, the deed must be declared upon, I 
would ask, is not the action in tliis case founded on the 
charter-party ? A course of argument has l^een adopted 
^ -^hich either I do not understand, or do not feel the ap« 
plication of. li has been $aid, that where a party may 
recover in an action, whether such action be founded 
pn a deed or not, the party may recover .without declar-* 
ing on the deed, though the contract be reduced into a 
deed : and in support of this, it ha$ be^n contended that 
if goods be sold or wages earned, and the price of th^ 
goods or the amount of the wages be ascertained by deed, 
yet inasmuch as goods may be sold and wages earned 

^ithouf 
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triihoutthe intervention of a deed, the person who sues 
for money due to him on account of such sale or earn- 
ings, may recover ivithout declaring on the deed. But 
no case has been cited to maintain that argument, and it 
seems to me absurd to contend that the action is not 
founded on a deed, because if there had been no deed the 
action might have been well maintained without it. The 
OT^j case excepted from the general rule is that of debt 
for rent, in which the deed need not be declared upon. 
That exception however seems to have proceeded on the 
ground that by the demise an interest has passed in the 
land. In the case cited from Hardresy though it is said 
fliat in debt for rent reserved upon a lease by deed nilde-^ 
ief is a good plea, yet it, is added that in debt upon a 
grant of an annuity not issuing out of land such a plea 
ii^d hot be good : and the same distinction is made in 
Warren v. Consett. Since therefore all the books speak 
of the case of debt for rent as an exception, it is strong 
evidence to shew that in all other cases a deed must be 
declared upon. This action is founded upon a charter- 
party, a form of instrument upon which many actions are 
tried every year; nevertheless the mode of declaring 
here adopted has never been heard of in Wcstminster-hall 
till now. I have perhaps saidonore than was necessary 
npon so plain a case, and I have now only to add that 
yc are all of opinion that a nonsuit must be entered. 
Per Curiam^ Rule absolute. 
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Nw. 2ist. Henshaw an(} Another v. Rutley and Another. 



The Court will a r^le ^2^1 for chanffinff the venue from London to 

not discharge a rule /\ y, , . - , . , r^ , . , 

for changing, the -^-■- Jiew/ having been obtained upon an alndavit that 
venue from ^. toJB. the cause of action, if any^ arose^ in Kent and not in 

upon an affidavit, T A 

shewing tiiat the ? ^ 

cause of action arose 

partly in il. and Bai/ley Serjt. shewed cause upon an affidavit, which 

Lat ^1 the witnesses stated that the action was brought to recover damages for 

reside in 4, But the an injury done to his horse and chaise by the Defendant's 

Plaintiff must un- -^affffon. and for the expences of medicines and atteur 

dertake to give ma- oo -^ • 

terial evidence in 4. dance upon the horse : that the place wheie the injury 

happened was in Kent; that the horse was afterwards 
brought to London^ where all the medicines were fur- 
nished and the attendances bestowed ; and that fall the 
witnesses resided in London. He urged that this affi- 
davit afforded a sufficient answer to the Defendant's 
V application, as it shewed that the whole cause of action 
did not arise in Ifent ; and he cited Collins v. Jacobs^ 
3 Bos. and Put. 579. 

But the Court said, that the Plaintiffs must undertake 
to give material evidence in London ; and that this case 
was very different from that of Collins v. Jacobs, where 
tlie cause of action appeared to have wholly arisen in a 
county different both from that in. which the venue 
was laid, and that to which the Defendants applied to 
remove it. , 

Rule discharged on an undertaking to give 
material evidence in London. 

Shepherd Serjt. for the rule. 
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Parsons v. Salomon. Nov. 2i8t 

T IIS was an application to the Court to discharge J^^^^^^ , 
the Defendant out of the custody of the warden of to a prison under 
the Meety where he was in prison under a writ of exe- ^ Lord*' Act to 
cution at the suit of the Plaintiff, on the ground of an ^ ^cnst^dT ^ f 
omission, on the part of the latter to pay the weekly al- the prison, b a saf^ 
lowance under the Lords' act. ficieut payment to 

On the part of the Plaintiff, a young man, who had themeaning of the 
been in the habit of paying the sixpences every Mon* act 
day yy swore that on MoncUiy the 10th of September (the 
day on which the omission was charged), he went to the 
door of the'prison and there paid the money to the per- 
fson who unlocked the door, but with whose person he 
vrvLS not acquainted. In this account he was confirmed 
hy another man who accompanied him, who swore that 
he saw the money paid to a person within the door, but 
he could not say whether it was the person, who un- 
locked the door. 

On the part of the Defendant, three persons swore, 
that they Avere the only turnkeys employed on the lOtH 
of September; that they never went off duty or deli- 
yered the key into the hands of any other person than 
one or other of themselves during the whole of that day ; 
and that no money was received by either of them on 
the Plaintifl''s account. 

Bayley^ Serjt. for the Plaintiff, insisted that if the 
account of the young man who paid the money was be- 
lieved, payment to the person who opened the door 
must be considered to be a payment to the turnkey, 
which had always been deemed a sufficient compliance 
with the act of parliament. 
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JBe^f Serjt, for the Defendant, urged that though a 
payment to the turnkey might be deemed a sufficient 
compliance with the act, yet that a payment to his de- 
puty was not to be so considered, the turnkey himselfbeing 
^.he only person authorised by the warde^n of the JFJeeL 

Sir James MansfieI/D Ch. J. The probability is, that 
one of the turnkeys, being absent for a short time, deli- 
vered the key into the hands of some other person, who 
thereby bepame the turnkey to all the world, and that the 
money was paid into the hands of (hat person. It is . 
tnpre likely that the turnkey should have forgotten this 
circumstance, than that the young liian (who is confirm- 
ed as to the payment) should be perjured. If then the 
money was paid to the person who opened the door^^ that 
person was the turnkey quoa^ the Plaintiff. Tp decide 
otherwise would open a door to perpetual frauds* 

/ Heath J, The evidence of the fact of payment ap^ 
pears to me satisfactory, and the only question is, whether 
that payment were made to the proper person. Now the 
turnkeys may be ch^Miged from day to day. The open^ 
ing the door therefore and receiving the money must be 
considered as sufficient. i 

RooKE-J. I think the weight of evid^ce against thfi 
application. 



/ 



Chambre J. The act of parliament requires payment 
, to the debitor ; but the Courts in construing the act have 
considered payment to the turnkey as payment to thci 
debtor. Then who is the turnkey ? The turnkey may 
be changed every day^ and how is the agent of the cre«« 
ditor to know to whom he is to pay the money ? It seems 
to me that whoever is intrusted V\\k the care of the door 
is; with respect to creditors, the turnkey. As to the fact 

of 
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of payment^ I think the weight of evidence against the 
appUcation. But it lies on tlie debtor to make dbt the 
omission, and if the Court are in doubt to which side to 
give credit they must leave matters as they find them, 
la this case however we need not trust t(^ that principle, 
fcr the weight of evidence i& in favour of the creditor. 

Rule discharged. 
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Samuel Butcher v. Edward Augustus 

Butcher. 
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THIS was an issue directed by the Court of Chancery „, 

• , •'^ , -^ ^. The motber of 

to try whether any sum of money was due on a jB., having entered 

bond of indemnity given by the Defendant to his mother »"*<* » bond, on his 

Elizabeth Butcher deceased, in the penal sum of 2000/. ^^^^[^""J ^^^' ^' 

^ * executed an indem>r 

beafing date the 26th of April 1800. nity bond, of the 

At the trial before Sir James Mansfield Ch. J. at the s^^^f ^^^^e, viz. 26th 
Gw/rfAa// sittings after last Trinitj/ term, the following s„ni of soooi. con- 
fads appeared in evidence. The bond in question was ditionedforthepay. 
given by the Defendant to indemnify his mother against ^^^^ ®^ ^^^^- ^^** 

^, , , _ - _ . _ _ 1 7 , months after her de- 

anolher bond of the same date given by her on his be- cease; on the 9th 
half, and was, in the penal sum of 2000/., conditioned February isoi, A. 
for the payment of 1000/. within three months after ter "^^^^ codicil to 

*^ -^ her will, by which 

decease. she relinquished 

two debts due from him, one of 10002. and one of 5001.^ and desired hira to be pnnctual in in- 
^^^iuufyiag her estate against the lOOOZ. bond of the 26th of Aprils three days after the exe- 
cvtini of thff codicil, A* executed a release to B., in which, after mentioning a sum of 500^. 
for which she had his bond^ and two simis of 480/. and 300/. due to her from B. for which she 
M receipts, expressed that she bad agreed to release B. from those sums, << and of and from 
iU or any other sum or »iims of money, claims, and demands, thereby secured or intended to 
^secured, and all other sum or sums of money, claim, and demand whatsoever f and released 
liiBitteon^gly from thosestims and all claim on account of those sums, '^ or for or on account 
of«iy 6tfaer matter, cause^ or thing whatsoever," Held, 1st, that this release did not extend 
^ themdemnity bond , an4, 2dly, that no extrinsic evidence could be admitted to explain the 
lote^tioiu of A. -as to tiie release.. 

. " On 
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On the 9th of February 1801, Elizabeth Butcher marf^ 
a codicil to her will, in which, after giving the Defend- 
ant 2000/. 3 pef cent, consols, instead of 200/. like An- 
nuities, which she had /given him by her will, she re- 
cites that she had by her will noticed two certain debts 
of 1000/. and 500/. due from the Defendant, and had 
relinquished the debt of 500/., and given to the Defend- 
ant two years after her decease to pay the debt of 1000/.> 
and then proceeds to relinquish not only the debt of 
500/ but also the debt of 1000/., and also all interest 
thereon ; but she thereby '' desifed and directed her 
said son JB. A* Butcher would punctually perforiH the 
condition of the bond entered into by him to her for in- 
demnifying her estate and effects against the sum of 
1000/. within three months after her death, for which, 
she had executed a bond of like date to her son the 
said E. A. Butcher^ without any pecuniary considera- .. 
tion, but entirely from the love and affection she bore 
him, and for his accommodation.'* Three days after 
the execution of this codicil, viz. on the 12th of JFeirM- 
ary 1801, .Elizabeth Butcher executed a release to the 
Defendant, which, after reciting a bond from the De* 
f endant to one S. M. for 500/. , and that the money there- 
by secured was lent by her to her son, and that she had 
lent two other sums of 480/. and SOO/. to her said son for 
which hfe had given receipts, and that she had agreed to 
release the Defendant from the said bond for 500/. and 
the money thereby secured, and also from the payment 
of the several sums df 480/. and 300/. and all sums of 
money secured thereby, " and of and from all or any 
other sum <wr sums of money, claims and demands thereby- 
secured or intended so to be, and all other sum and sums 
of money, claim and demands whatsoever^'' witnesses 
that the said Elizabeth Butcher had released the said 
sums of 500/., 480/., and 300/., and,the interest thereof, 
and the said bonds an^ other securities given for the 
same, and also all actions, &c. debts^ accounts, and 

reckonings, 
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reckonings, £^c. against the Defendant, which the said 
Elizabeth Butcher then had, or might at any time there- 
after have, on account of the said several sums of money 
having been so advanced and lent, and the said bonds 
and receipts having been so respectively given, or on 
account of any other sum or sums of money lent and ad- 
vanced by her to the Defendant, "or for or on account 
of any other matter, cause, or thing whatsoever from 
tk beginning^ of the world to the day of the date of 
these presents/^ The Defendant's counsel then ofered 
to prove that the above release was handed to the De- 
fendant by the solicitors of Elizabeth Butcher^ but that 
Elizabeth JBz/^cAer having shortly afterward* expressed 
her apprehension that as slie had thereby made her son 
independent of her he would return to India, where he 
had formerly been an officer, he returned the release 
aiid the bonds therein mentioned to her, saying he 
should be quite as well satisfied with their being in her 
custody a^ in his own ; after which, Elizabeth Butcher 
herself inclosed and sealed up the release and bond for 
500/, and the other securities mentioned in such release, 
together with the bond of indemnity, and in her own 
hand wrote thereon " Mr. Edward Augustus Butcher j 
to the care of 3/. Mackaj/ Esquire ;" and that after the 
death of Elizabeth Butcher, Mr. Machay, who was one 
of her executors, delivered over the packet containing 
the bond of indemnity, as well as the other securities, 
to the Defendant. His Lordship refused to admit this 
evidence, and at the same time expressed an opinion 
that the evidence itself, 'So far from evincing an inten- 
tion in the mind of Elizabeth Butcher to reliquish the 
l>ond of indemnity, had a contrary tendency ; where- 
upon a verdict was found for the Plaintiff, 
On a former day, a rule was obtained calling on the 
I Plaintiff to shew cause why a verdict should npt be en* 
tered for the Defendant, or a new trial be had, as well 
on th^ground of the words of the release being sufficiently- 
extensive 
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extensive to cover the bond of indemnity as of the ad«s 
mtssibility of the evident offered to shew the intenticHi 
of Elizabeth Butcher ; and it was then said that the case 
of Thorpe Y. Thorpe^ 1 Lard Ray. 235., where it was 
laid down that general words in a release' are to be re«* 
strained by a particular recital, did not apply to this 
case, since the release in question recited an agreement to 
ielease all claims and demands whatsoever. 

The matter was \j^ have been discussed up<m this day, 
but The Court having intimated a strong opinion that 
no evidence could be admitted to explain the release, 
since the doubt, if any, was amlfiguitas patens^ and that 
the release itself did not extend to the indemnity bond^ 
aud having also observed that the inference from th<9 
circumstances offered in evidence was as much against as 
in favour of the Defendant, 



Shepherd and Best Serjts. declined arguing the case^i 

m 

Lens and Bayley Serjts. for the Defendant. 

Rule dischai^gedrf 



Trent and Others t. HannIng and Others^ 

TIE following case was sent by the Master of the 
Rolls for the opinion of the Judges of this CSourt* 
John Trent y being seised in fee of certain ptantatioBi 
and premises in the fsland of Barbadoes^ in contemfdatiiMi 
of a marriage between him and Elizabeth Phipps^ which 



Nov, 24th« 

A, by will gave 
to his wife an an- 
nuity of 200r. for 
her life^ in addition 
to her jointure, 
(which wassecured 
upon an esflite in 
ihefreitlndie8),md 

60002. to his two younger children, to be paid at Si, and appointed B, C. and Z>. as trustee»> 
of Inheritance for the execution thereof. Held Uiat no interest passed to B., C*, and D., m 
the testator's real estates. " 

soon 
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soon afterwards took effect by indentures of lease and 
release, bearing date the 29th and 30th days of October 
1792, bargained, sold, aliened, released, and confirmed 
the said plantation and premises to Samuel Estwick^ to 
hold to the ss^id Samuel Estwick^ his heirs, and assigns, 
* to the use of the said John Trent till the marriage, re- 
mamder to the use of the said John Trent and his as> 
signs for life, without impeachment of waste, with re- 
mainder in trust, to secure an annuity of 500/. a-year for 
her life to the said Elizabeth Phipps in lieu of dower, 
vilh remainder to trustees for 200 years for better se- 
curing the payment of the said annuity, with remainder 
to the said John Trent in fee. The said John Trent, 
on the 5th day of August 1796, made his last will and 
testament in writing (duly executed and attested so as 
to pass real ^stales), in the words following (that is to 
say :) " I, John Trent j do hereby give unto my wife 
200/. per annum during her natural life, in addition to 
her jointure, my just debts being previously paid ; and 
I do give unto my two younger children 6000/. each, 
to bfe paid when they severally come to the age of 21 
years; and I do appoint Jo An Jl^nning, William Han- 
w»g,and Constantine Phipps as trustees of inheritance 
for the execution thereof," The said t/oAn Trewf after-" 
wards died, without revoking or altering his said will, 
leavuig his widow, the two^ounger children mentioned 
in bis will, and a child born afterwards, to whom he gave 
6000/. by a codicil, him surviving. The said Constantine 
Phipps survived the said John Trent y but is since dead. 
The question for the opinion of the Court was, Whether 
the said John ffanning, William Hanningy and Co;?- 
^(mtine Phipps took any and what estate or interest in the 
Kal estates of the said John Trent, under and by virtue of 
fte will of the said John Trent, or whether they h^d, by 
^ue of such will, a power to make any conveyance 
or appointment of any and what estate or interest of 
w in such real estates ; and if they had, Whether such 
Vol, LN^E, K power 
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power survived to the said John JIanning and William 
Hanning f 

££(y/ej^Sertj. forthePlaintifis. The question is, Whe- 
ther the testator, b^ a])pointing trustees of inheritance, ha: 
not thereby given to them the inheritance in his real es- 
^tes ? It is a gneral rule, in construing wills, that ef- 
fect is to be given to every word of the wiU, provided the 
intention of the testator can be collected. The will having 
b(ien attested by three witnesses is calculated to pass rea] 
estates, and as the testator has appointed certain per;5<H)i 
trustees of inheritance, he must • have intended to pa^ 
something which is the subject oi inheritance. Had he 
given to them his inheritance by express words, for. th( 
purpose of carrying the dispositions of his will into ef- 
fect, there can be no doubt that all his hereditament 
would have passed. Personality, not being the -subject o: 
inheritance^ cannot be the object of this clause u^unlesi 
therefore the testator be copsidered as having given hu 
real estate, his intention will be completely frustrated., 

• 

Best Serjt. for the Defendants. The heir at law is ual 
to be disinherited, unless the words of the will shew a ma< 
nifest intention to exclude him. But there is nothing on 
the face of this will to shew such an intention. It is said 
that the word inheritance necessarily points to the real 
estates, -But from thi$ wilUhe testator does not appear tc 
be much acqiui^iQted with technical terms ; it is therefcnn 
very possible that he may have supposed personality tc 
be the subject of inheritance. JBe that as it may, he \m 
not ui^ any expression which imports any gift of th^ 
reaUty ; and, without such expression, the heir^ at law if 
^ot tq be deprired of his estate. 

Sir James M4V6f,i£L]) Ch. J. In the construcUoa oi 

• * 

^yis^j. much is offceo jsaid about necessary implication, ai 

expressioi 
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expression ityhjicb is taken from a case in Vaughan (a), 
^hich certainly proceeded upon implication ; butthe doc- 
trine of implication 1$ perpetually resorted to where no- 
tliing is to be implied, ai^d where the courts have merely to 
put a construction upon particular words. Here the whole 
question turns upon th^ meaning of the words ^- trustees of 
Inheritance ;" and it seems to me impossible so to construe 
them as to give to the trustees an estate in fee in the tes- 
tator's real estates^ Thepnly circumstance which points 
at the real estate is, that he gives ifi his wife 200/. per 
mmm in addition to her jointure^ j^ow jointure is 
generally supposed to apply to real estate ; and he might 
possibly have i had the estate in contemplatipn on which 
the jointure was i^cured, subject toiyhich be had the inr 
heritance in fee. When thcrefpir^ he appoints Nthese per- 
sons trustees of inheritance, he might intend to give theip 
the inhjetrltance in the real estate $ bjut ) believe there never 
has been a case in which such words as those here used 
have been deemecjl sufficient for tliat purpose. If, on the 
other part of ttie will, it should be jthought th^t 6000/. is 
charged upon the real estate, ^ court of equity may direct 
the heir at la)v to pay it ; but tiiiat is not a subject of con- 
sideration here. I now understand that the testator had 
an estatjB in Somersetshire^ as well as in the West Indies ; 
wdthis increases the difficulty ; for we cannot so construe 
♦hpwwds trustejBs of inheritance as to give an estate 
^ fee to the trustees, without extending them to all- 
ftcreal estate :. and yet if the testator meant to give an 
^te in fee by those Tvords, he probably only meant^ to 
give the reversion in his settled esti^te. 




Trent 
and Othea 

Hanning 

and Others. 



Heath J, In construing this will, the Court cannot 
proceed upon conjecture. }f \^e could, I should be in? 



(a) Gardner v. Sheldmj Vaugh. 259. 

K 2 
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Trent 

and Others 

r. 
Banning 
i^d Otben, 



clined to agree in the construction suggested by tho' 
counsel for the Defendants^ 

RooKB J, I am of the same opinion. 

Chambre J. So ignorant as this testator appears to 
have been, we may suppose he mignt possibly have 
meant merely that these persons should be trustees of 
the legacies when raised^ He might perhaps wish that 
the legacies should go to them and their heirs in trust, 
not knowing that the money could not go to their heirs ; 
he has therefore improperly described them as trustees 
of inheritance, Biit the expressions are much too un-^ 
certain for the Court to proceed upon. 

The following certificate was sent to the Court of 
Chancery. 

This case has been argued before us by counsel, and 
we are of opinion that the said John Harming, William 
Hanning^ and Constantino Phipps did not take any 
estate or interest in the real estates of the said John 

t f 

Trent; and that the said John Hanningy Jfilliam 
Hanningy and Const antine Phipps had not;, by virtue 
of such will, a power to make any conveyance or ap- 
pointment of any estate or interest of or in such real 
estates, 

* J. Mansfield. 

J. Heath. 
j{ (S. Rooke. 

4 ^\ Chambre^ 
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Barnard, one, &c. Vi Berger< Abe. 24th. 

fTPHIS was a rule to shew cause why a former rule, ^' **»« affidavit, 

JL for an attachment against the sheriff of London j ^j^^^ f^^ ^ attach- 

should not be discharged. The attachment in fact had ment be founded, 

never issued, as bail were put in upon the very day on ™«rely statethattlic 

• ^ *. 111. officer of the sheriff 

which the attachment was moved for ; and the object ^as served with a 

of this application was to get rid of the costs of the rule copy of the rule to 

for the attachment. The objection was that the afflda-* i,"^"^^, j^\ \I* 

vit^ upon which the motion for the attachment was that the original rule 

grounded, only stated that the clerk to the secondaries w«« shewn to hun, 

of the city of London was served with a copy of the rule ?. ^^^ ^ !** 

•^ ^-^ aside the attach* 

to bring in the body, but did not add, that the original ment, 
rule was at the same time shewn to him. The case of 
The King v. Smithies^ S T. R. 351. was cited. 

TTie'Courtj upon this objection, made the rule abso- 
lute to discharge the rule for the attachment. 

Best Serjt. in support of the application. 
Clayton^ Serjt. contra. 



D 



Field «. Serres. iv<«.84Ui. 

EBT on a bond given to secure an annuity to the tn an action of 
Defendant's wife. The action was brought by ^^^* ®° * ^°^ ^y 

, ^ , o , . the trustee of the 

the trustee to recover the arrears Of the annuity. Defendant's wife 

The Defendant, having pleaded the general issue, ap- to enforce payment 
pUed to the Court for leave to withdraw that plea, and o^*» *n°"i*y •«- 

-j^ -,. .^^ , . cured to her, the 

pl^ad, first, that his wue, for whose maintenance the Court refused to al- 

, low the Defendant 
to withdraw the general issue, and'plead, 1st, that the Defendanrs wi^ had committed adul-* 
tery, and was living in that state ; and, sdly, that she had conunitted adultery at the time. 
when the bond was executed in her favour, though the Defendant was ignorant thereof, being 
of opini^ii that such pleas, if pleaded,, would not have been a good^defence to the action. 

K3 ^ annuity 
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annuity was given had committed adultery, and, ^l the* 
time wlieiT tlie action was con^menced, XTas living in a 
st^lb of adultery. Secondly, that before the making the 
bond the Defendant's wife had committed adultery, and 
that the said bond for securing the said annuity was giv^n 
by the Defendant in ignorance of th^ adultery. The mo* 
tion was made upon the terms of the Defendant paying 
the costs occasioned by the plea, and by this application. 
A rule nisi having been obtained, cause was shewn 
this day, and affidavits read on both sides. In support of 
the application it was stated that the declaration was de- 
livered on the ISth of November y with a notice to plead 
in four days; that the Defendant, before the expiration 
of the four days,- took out a summons for further .time, 
but the onler not being consented to, he was obligccf to 
plead the general issue, in order to prevent judgment 
being Signed, his special pleader having been imable to 
prepare the two special pleas in time. On the part of 
tlie Plaintiff it was sworn, that the action was commenced 
in Augmt ; that on the 15th of Nortemher^ oyer of the 
bond was demanded, which was given on the next day ; 
and that the Defendant's attorney wasthe person who ori- 
ginally prepared the bond. 



Onslow Serjt., in shewing cause, referred to Sidney v. 
Sidney^ 3 P. Wms. 269., in which Lord Talbot held that 
the jointure of a married woman was not forfeited hy 
adultery, tliougli her dower was j and also to Blount v. 
Winter y and Jf inter v. Blount^ S Cox^s P. Wms. 876. 
note 2. ,in which a husband was decreed to perform marriage 
articles, notwithstanding his \vife was living in adultery. 



Bayley Serjt., in support of the application, insisted 
that upon this motion the Court would not decide whe- 
ther the plea, when pleaded, would be a good defence 
or not ; and that it appeared that the Defendant applied 
for leave to plead several pleas as soon as he discovered, 

by 
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bjthe inspection of the deed^ that such pleas were 
materiaK 

Sir Jambs MANspiEto, Ch. J. tt is the practice of 
tbb Court to look into the nature of the pleas> when leave 
to plead sereral pleas U applied for* Now in this case 
it app-ears to me to be perfectly clear that the pleas, if* 
pleaded) would not afford a defence to the action. I 
think) therefore, . that we ought not to attend to the 
. application* 

Heath J* This is not a very common case. But the 
Court always consid^, when leave to plead several pleas 
uialskedi whether the pleas would amount to a good de- 
fence. Indeed 1 have known the Court refuse to aUow a 
Defendant to plead aliea enemy with the general issue (a). 
It (toes not appear to me that the pleas proposed to be 
pleaded are good% They are pleas introducing much - 
^^andalous matter upon the record, and I think that we 
^jffat not to allow them to be pleaded. . 

• 
ft6oK£ Jk I am df the same opLaiont 

CHAMBRfi J. I am of the sanie opinion. 

Rule discharged* 

• («) Farm v. Ladd, 2 SL 1326* Angentn v. Vtrnghan, 1 Bo8» 4r« P«?. 
^^2 in noHs* 



1^ 
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Haedisty v. Storer* 



NiW» 26tfa. 



jH^ this case, the only question was whetlier, on motions If the bail apply 

^ by ball to stay proceedings on batt bonds, or against *"* ^^^ proceedings 

K^ r 7 s upon the bail bond, 

«ie sheriff oh payment of costs, it was necessary to pro* or against the she- 

^ee an affidsiVit of merits. nff, they need not 

swear to merits^ 

though a trial has been lost 



K 4 
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Handisty 

r. 
Stoker. 



Per Curiam^ The Court do.not.require tlie b 
swear to merits ; nor is there any distinction in thi 
spcet whether a trial has been lost or not. 

SAepAerdlSerjt. in support of the motion^ 



Q 



Bayley Serjt. qon^ra. 



iVov. 26th. 

^. being insol- 
veAt, a verbal agree- 
ment was entered 
into between several 
ofhis creditors and 
B,j whereby B. 
agreed to pay the 
creditors 10«. in the 
pound in satisfac- 
tion of their debts, 
which they agreed 
to accept, and to 
assign their debts to 
B. Held that this 
agreement was not 
within the statute 
of frauds, not being 
a collateral promise 
to pay the debt of 
another, but an 
original contract to 
purchase the debts. 



Anstey r. Marden. 

J^^VMPSIT. The declaration stated that in 
sideration thftt the Plaintiff had sold out a thoi 
pounds 5 per tent, bank annuities, and paid the pn 
to the Defendant, the Defendant undertook to re 
the same before the stock should be shut \ which h 
not done* The seccfnd count was indebitatus assu 
for a certain share, to wit, 1000/. in the 5 per cent. 
annuities. To which the money counts were add 
First plea, non assumpsit. 
Secondly, the Defendant pleaded that the PL 
ought not to have or maintain his aforesaid action tl 
against him the said Defendant to recover any m< 
greater damages in this behalf than the sum of I 
because he says that the Defendant, on, 8^c. at, S^t 
indebted to the Plaintiff, by virtue of the said severa 
mises and undertakings in the said declaration mei 
ed, in the sum of 976/. 2s. 6d. and no more, and th 
the said Defendant, afterwards and before the 
mencement of this suit^ to wit, on, S^c. at, 8^c. wa 
indebted to divers other persons, to wit, James C 
zs)oody 8fc. Sfc. in certain other large sums of mom 
spectively, and the Defendant being so indebt< 
aforesaid, the Defendant was then and there una 
pay them^ his said creditors, the full amount of th 
several debts, whereof the said Plaintiff and th< 

sc 
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several other creditors of the said Defendant then and 
there had notice; and it was then and there computed 
and agreed, upon an investigation then £ind tl||pre had, 
by, between, and amongst the Plaintiff and the said se- 
veral other creditors of the Defendant, that the estate 
and effects of the said Defendant would not extend to 
pay 10^. in the pound on the amount of the debts due 
and owing by the Defendant, Of which the Plaintiff and 
the said several other creditors also then and there had 
notice : whereupon it was then and there proposed and 
agreed, by, between, and amongst the Plaintiff and the 
said several other creditors of the Defendant, and also 
by Thomas Weston^ by the procurement of the Defend- 
ant, and at the request of the Plaintiff, that the said 
Thomas Weston should and would pay out of his own 
proper monies to the Plaintiff and the said several other 
creditors of the Defendant, a sum of money equivalent 
to 10^. in- the pound on the amount of their respective 
debts, in full satisfaction and discharge thereof ; which 
«aidsum of money they the plaintiff and the said seve- 
ral other persons, creditors of the Defendant, should 
and would severally accept and receive in full satisfac- 
tion and discharge of their said respective debts ; and 
the said agreement being so made as aforesaid, to wit, on, 
^c. at, 4*^* in consideration that the said Defendant, arid 
also the said. Thomas Weston by the procurement of the 
Defendant, and at the request of the Plaintiff, had then 
and there undertaken arid faithfully promised the Plain- 
^ to perform and fulfil all things in the agreement con- 
ned on their respective parts to be performed and ful- 
filled, the Plaintiff and the said several other creditors of 
^e Defendant undertook and then and there faithfully 
Promised the Defendant to perform and fulfil all things 
^ the said agreement contained on their parts andbehalfs 
^ be performed and fulfilled : and the Defendant avers 
^*t in consideration and in pursuance of the said agree- 
^^Jits afterwards and before the commencement of this 
^^^ to wit, on, 4-c. at, &ic. the said Thomas Weston 

« tendered 
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tendered and oflere<l to pay, out of his own proper md-* 
nres, for and on the behalf of the Defendant, to the Plain-' 
tiff, the mm of 535/., being so much as amounted to 10s * 
in the pound upon the said sum of 976/. 2s. 6e/., the said 
amount of the said debt so as aforesaid due and owing 
from the Defendant to the Plaintiff, and which^sdid sum 
of money, so tendered and ofiered to be paid as last afore« 
said, the Plaintiff then and there refused to accept. And 
the Defendant further says, that the said Thomas Weston^ 
from the time of making of the said agreement, always 
hitherto hath been and still is ready to pay the said sum 
of money to the Plaintiff, to wit,, at, S^c\ ; and the said 
sum (^535^., so tendered as aforesaid, is now brought 
into court here, ready to be paid to the Plaintiff, if he 
will receive the same ; and this the Defendant is ready 
to yerify : wherefore he prays judgment if the Plaintiff 
ought to haVQ or maintain his aforesaid action thereof to 
recover any more or greater damages than 525/* in this 
behalf against the Defendant. The third plea was like 
the former,only stating the agreement between the Plain- 
tiff, the Defendant, and ITiomas Weston. And the fourth 
plea was like the second, except that it did not specify 
the names of the creditors* 

The replication joined issue on the plea of non as'» 
sumpsitj and tendered issues on the agreements stated on 
the other pleas ; and issues were joined thereon* 

At the trial before Sir James Mansfield^ Ch. J. at thd 
Ouildhall Sittings after last Trinity Term, the Plaintiff *8 
case haying been proved, it was shewn, on the {mrt of tfati 
Defendant, that he being in distressed circumstances,the 
Plaintiff and three other creditors of the Defendant met) 
and finding that he could only pay 7^. 6d. in the pound, 
they came to an agreement to accept,from one T TFestan^ 
the Defendant's father*in4aw, lO^. in the pound in sa« 
tisfaction of the debts due to them from the Defendant, 
and to assisgn those debts to the said T. Weston; and an 
agreement was accc^rdingly prepared for that purpose. 

The- 
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f he three other creditors signed this agreement, and 1^- 
ceived their respective sums of money, to the amount of 
Ws. in the pound, from T. Weston^ and the Plaintiff at 
onetime authorised Gpeenwood (oneotxhe three creditors 
who signed) to sign for him i;rhen he signed for himself; 
but Greenwood having omitted so to do, the Plaintiff 
revoked his authority and refused to execute the agree- 
ment, or accept the 10^\ in the pound on his debt. On 
behalf of the Plaintiff it was objected that Weston^ % un- 
dertaking to pay 10s. in the poimd ill discliarge of the 
Defendant's debt was void by the statute of frauds, no 
^'agreement by Yihic\i Weston could be charged having 
been signed by him, and therefore the Plaintiff's under- 
taking to accept 10^. in the pound ^^i^Vl'^ nudum pactum. 
Sir James Mansfield^ Ch. J. was of opinion at the trial 
that the undertaking of Weston was not within the sta- 
ttite of frauds, being an undertaking to pay a debt of a 
new description, viz. 10^. in the pound, in considera- 
tixoioi Harden being discharged,and not an undertaking 
to pay the debt of Harden. Accordingly a verdict was 
found for the Defendant, who had paid into court the 
amount of the 10^. in the pound on the Plaintiff's debt. 
A rule nisi for a new trial having been obtained on a 
former day, 
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SAcflAcrrfand Sellon Serjts. now shewed cause. The 

^ertajyjig of Weston does not fell within the statute of 

™nds. By that statute, it is provided, that if a man un- 

"ertakoto be answerable for the debt, defeult, or miscar- 

''^e of aSoother, the undertaking shall be void,unlessthe 

^P^ment, or some memorandum or note thereof,shall be 

• 

^ ^^*>ritingj and signed by the party to be charged there* 
- '^tl^ ^ The meaning of this is, that thecreditor shall not 
•^ Up a c^ateral security for his debt without a memo- 
'^'•'^^um in writitig. But if there be any consideration 
"i^^'Ving to the patty who undertakes, then it is not an 
^^rtaking fwr the ddbt of another^ though the debt of 

another 
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Anstley 

V. 

Marben. 
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another were the original cause of the undertaking. If it 
be part of the contract that the original debtor shall be 
discharged) that is a sufficient consideration to support 
the undertaking of another to pay the debt $ but if nd 
such stipulation be made, and the original debt be per- 
mitted to subsist) the undertaking is merely collateral. It 
is true that where nothing more is stipulated for than an 
indulgence to the debtor, or that an action commenced . 
shall be stayed, the undertaking of a third person to pay 
the debt is within the statute, for the original debt still 
continues, and the undertaking is but collateral. Such 
was the case of Fish v. Hutchinson^ 2 Wils. 94. But in 
Roe y. Haughyl SaUc. 29. where, in consideraticHi thatB* 
would accept C. to be his debtor in the place of ^., C 
undertook to pay the debt, this undertaking was consi- 
dered to be a new contract. This case differs from most 
of those which have arisen on the statute of frauds, be<< 
cause it was expressly agreed at the meeting which toolii 
place between Weston and the creditors, that the Defen • 
dant was to be discharged altogether, and Weston was to 
have an assignment of the Defendant's debts, by mealns 
of which he might possibly pay himself. That was not th^ 
case in Chater v. Beckett ^ 7 T. i2. 201. It was no part 
of the agreement there that the original debtor should be 
altogether discharged ; nor were there any effects out of 
which the person undertaking to pay the composition could 
rehnburse himself. In Case v* Barber y Sir T. Ray, 450. 
the same distinction is recognized, m. that the party un- 
dertaking must be solely responsible for the debt. The 
question therefore is, Whether the promise by Weston was 
merely collateral, or whether it was an original undertak- 
ing ? By the assignment of the debts, Weston secured him- 
self, and made himself sole creditor of Mar den ; to the 
exclusiiHi of all other creditors. At all events therefore, 
he purchase^ the debts aginst Harden^ and not on ilfar- 
den\ account, but on account of that purchase made him- 
self liable to the creditors. If so, this case falls directly 

within 
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within the principle of Castling v. Auburty 3 East, 325, 
where one, who held some policies of a third perspn, 
haying given his lieii on those policies to a broker, and 
allowed him to collect the money due upon them, on his 
undertaking to pay him the sum for which he held the 
policies, was allowed to recover upon that promise against 
,the broker, although it was objected that the broker's 
promise was a promise to pay the debt of another within 
the statute of frauds,' Here the Court held it to b^ a 
purchase of the Plaintiff's interest in the policies. In 
this case, Weston did the same thing whei^ he took the 
assignment of the debts, and therefore the same result must 
foUew. But indepei^lent of this last ground, there is ana* 
ther upon which Lord Kenyan relied in Butler t . Rhodes^ 
1 Esp. N. P. Case. 236, viz. that a creditor, who agrees 
to a composition, and orders a deed of assignment of all 
his debtor's effects to be prepared, which the debtor 
executes, shall not afterwards recede from his engage- 
meat, refuse to execute the deed and sue for his 
original debt. His lordship there nonsuited a Plaintiff 
suing under such circumstances, holding his conduct 
fraudulent. So in this case the Plaintiff ought not 
to be allowed to sue for his whole debt, after having 
induced the rest of the creditors to sign an agreement 
to accept 10^. in the pound, and actually bar them«^ 
selves, by the receipt of that sum, from all further claim 
against Harden. 



1804. 




CockeU and Bayley Serjt?. contrh. In this case it was 
pot in the contemplation of the one party to buy, or of the 
other to sell the debts ; the transaction therefore cannot 
^ considered in the light of a purchase. The promise by 
''f^cston was nudum pactum, because no forbearance of a 
^it or other advantage of a kind which the law deems 
^ SPod consideiation was obtained thereby. Forth v. 
^mon, 1 Williams's Saund. glO. Case v. Barb^' is an 
R<horijy [in favour of the Defendant, for there the 

agreement 
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agreement was held to be without opnsideration, ancj 
within the st^ute ; and that determination took place 
poon after the passing of the statute, which entitles^ it to 
great weight. In hynn v. BrucCy 2 H. i5/r 317,, it waa 
holden that a promise by one to pay soinuch in the pound 
of his own debt, in satisfaction and discharge o^thedebt^ 
was not founded on a good consideration, because a mere 
accord is not a good ground of action. In Castling v» 
Aubert the reasoning proceeded entir<^y upon the dis^ 
tinction between agreements which are purchases of 
debts and those which are not ; apd in that case the liea 
which has been given up was soniething by which the 
debt might have been satisfied. B ut in the present case^ 
what advAntage could arise to Weston from purchsusing 
tlie debts of an insolvent ? With respect to the objection 
taken to the Plaintiff's conduct, as Iieing fraudulent, it is 
to be remembered that he has never received any thing 
himself, and that the agreement was not entered into at a 
general meeting of the creditors, but at a meeting where 
something e^cecutory was proposed among a few credi-* 
tors, which remained to be completed afterwards if those 
creditors continued in the same mind. The Defendant, 
having pleaded the agreement between Weston and the 
Plaintiff as a discharge of the debt of thelatterj^is pre-. 
eluded from now calling it a purchase. But th^ Plaintiff^ 
never having executed that agreement, or received any 
thing imder it, is not bound to adhere to it. 



Sir James Mansfield Ch. J. At the /trial of this 
cause, it was objected on tlic part of the Plainti^that the 
promise hy ^Weston wa§ a promise within the statute of 
frauds, and therefore no bar to th^ Plauitiff 's demand . It 
appeared to me doubtful how far the promise in this casc^ 
could be deemed to be within^the statute ; and it ratheir 
struck me that being a promise to pay only 10^. in thi^ 
pound, and not to pa^ the whole debt, it was an original 
agreement, and therefore was not within the statute. K 

di(9 
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did QOt see how one person could undertake for the debt 
of another, when the debt, for which he was supposed to 
undertake, was discharged by the very bargain* No 
cases, however, were at that time cited. We have now 
keen considering all the circumstances of the case, and 
the question is, Whether justice will not be d<mebynot 
allowing the Plaintiff to take more thaji what the strictest 
rule of law will entitle him to ? The facts wej e shortly 
these. The Defendant was upon the brink of a bank- 
roptcy ; some of his creditors met to considerwhat should 
be done, and his effects being found only sufficient to pay 
7s. 6d. in the pound, the creditors agreed to accept 10^. 
in the pound from Weston ia full satisfaction of their 
debts, and undertook to assign their debts to him. The 
only object of the deed was the assignment of the debts ; 
and TFeston was to pay lOs. in the pound as the price of 
those debts.. After this the Plaintiff went out of town,^ 
and some of the creditors accepted 10^. in the pound,and 
assigned their, debts to Weston. The Plaintiff thought 
proper, first to deny his agreement, and then to insist on 
his right, to change his mind and refuse to execute the 
deed. He had a right to chanjge his mind, but in point 
^ of momlity and sound honesty his conduct was ex* 
tomdy bad. It was equivalent to obtainuig a promise 
from Harden privately for payment of the whole debt, 
^r agreeuig with the rest of the creditors to take apart 
o^dy. He now comes here to set aside the verdict, in 
P^der to put into his pocket the other part of the debt for 
Ws own benefit, to which Weston is entitled. Supposing 
w promise by Weston to be a good promise in law, the 
^^aintiff cannot recover the original debt due from the 
Mefepd^nt. to himself, inasmuch as he h«^s agreed to ac« 
P^pt lOs. in the poimd in satisfaction of that debt, and 
V> assign it to Weston ^:\v\io is contented with the verdict. 
4^1leJPlainliffhasclearly been guilty of very harsh treat- 
^ut towards the Defendant ; and I do not thi^k thj^ 
\^^ p^ed upon to alter the verdict as a favour to him. 



}80*. 
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He has acted altogether contrary to honour and justice, 
and I think the verdict ought to stand . I would not have 
it supposed that I mean to throw any doubt upon the de- 
cisions which have been cited respecting the statute of 
frauds. The case of Chater v. Becket certainly decides 
that a mere promise, such as that before us, wouM be 
within the statute ^ and indeed, upon general principles, 
no one can wish to 'restrain the operation of the statute 
of frauds. The benefits of that statute are much more 
appyent to those who are conversant with the practice 
of the Court of Chancery, than those who have only seen 
the practice of the courts of common law. But upon 
the whole, it appears to me that the agreement by Weston 
amounted to a purchase of the Plaintiff's debt, and that 
this application for a new trial ought not to be granted. 



RooKE J. I am of the same opinion with my Lord 
Chief Justice. It seems to me that this is the case of a 
purchase of a debt, Anstet/ is not the only person here 
concerned. If he were suffered to recover, he would be 
guilty of a gross fraud upon the other creditors^ Weston 
himself would be defrauded too ; he thought to defer the 
bankruptcy of his son-in-law, and the principal creditors 
came into the agreement to accept 10^. in the pound^ and 
to discharge Harden upon the faith of this agreement, 
the father-in-law taking the debts to hfans^lf with the 
chance of being reimbursed^ Amtey authorised Green* 
wood to sign for him, and Greenwood signed for himself, 
as also did Wilson and Jfeston^ all acting upon the ex» 
pectation that Anstey would perform his promise. I Jhivik — 
Amtey ought not to be permitted to say, \ have trick( 
you, and will bring an action to recover mfy whole debt. 



€h AMBRE J. I think upon the evidence^ it is perfect! 
clear that this was a contract to purchase the deb^ 
the several creditors, instead of being a contract to 
pr discharge the debts owing hj Harden, Jt vas of 
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isubistance of the agreement that tlu^se debta ;diouId rp^^ 
msufi infc^ force to be assigned to fVesto^t^ ^beahi^V^*^ ♦ 
piirc^asedji^em he did not mean to e^^sigt tl^em rigotou^f,, 
lj3 b^t the poiijbrakct was a contract of pui^ohase, and he. 
hadLajight tP. make use^of the names of. (heonffinalcre*. 
d^cfs tgrgcpyerthe sanle to the fullyeipifi*uii^, ilMoiXid^^f. 
had ff^^^ io. satisfy the dpbt^« Instj^^^ of beiilg s^ €on^* 
tract to discharge Marden from his debts, it was a.ccta^ 
tract to keep them on foot ; Amtey therefore, in that 
'wa^.j^CjCjyi^d^jin^ the.casc^ Iwi a rig^ ^p. recover from 
Mifrd^ fyf tbp use d^Jf^pton; but .^e^^* now, iustj^f 
oifljI^bipg.a^^jtiQu, tp be brpdght in ,u4/m/^'js nppicj,^ 
wishes thaX ^a^/^g^ should have nt^efiect Jfropihisrver^e.t,; 
Surely we,in jLhe exercise of a, discre^tioj^}; pq^^r.T^biQl)^ ^ 
we have, dui never wish, to set aisidethat^verdiftt which* 
real justice to the parties requires' should stand* . Ifthe, 

• " . . , » »*» . . ^ «.,»., '.■.!j 

question had been that which it is represented to have 
beqn^ on th^ special ple^^, J ^^ftuld havit^^jthought^ ij a 
casei^i^hin^ th^j^t^tute (^frauds,but \K i§..po.Ajf,UJjj«fceces^ary ^ 
to^c^d^ lJ^tjpQint,b^cause we all agree, iully upon the, 
po^ th^ it is^.po|}t^^t for the purchase of the debts ojft 
-*Vrfew, which is npt prohibited by the. statute of (ryiuds. , 
... . , . ,{., . Rixle discharged. 
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Hesse t. bxEVENsofr. ' 

^ryiE PJa|n^j|r.|^ayi^grccoyejed judgment against, 
-^ the Pcfendant for iQM/.. .sued out a fi. fa, under 
' ^hidi he levied. 4()0/.3ana then arrested the Defendant 
f^t the re^due-inan action on the judgment. A rule 
•^^ing been obtained, calling on the Plaintiff to shew 
^Use why the proceedings should not be set aside for 
^^ularity, or the Defendant discharged on entering 
^ common ai^arance> 

ToL.I. N.R. li Baj/hy 



1804. V 



Anstey 

Marosn. 



13^ 



Not. 14tiv 

Plaintiff having ^ 
recovered judgment 
and leyied part un- 
der A/S./fl. arrested 
the Defendant for 
the residue in an 
action on the judg^ 
meut, he not haying 
been arrested in th« 
original action : and 
the CiMirt refused 
to discbaige \Smu 



d 



y' 



191 



I80t< 




^nvxiffoir* 



CASES iir MICHAELMAS TERM 

jBaykff Serjt^s^ewed cause^and contended that though 
tv]ieiea})any proceeds by e&gft,and extends the lands of 
the Defendant, he c^nnbt bring Aii action on the judg- 
menty 5et if he only leVy part on the goods he tnay, 
Cflascock V, Morgarij 1 Lee. 92. / a fortiori^ therefore 
wheie the Plaintiff only levies part under a Ji. fa. the 
action may be sustained i and if the action would lie, 
there was no reason why the Defendant might not be 
arrested. r . ^^ 



Shepherd znd Onskfic^ Seijts. in support of the tvUe^ ' 
urged that the Plaintiff having made his election to pn}« 
oeed by execution, he could not bring an actibii on the ' 
judgment, though he might have sued out a ca. sdJj' 
aiui that even if the action would lie, it was oppressive " 
to arrestee Defendant under such cincumstancei^. 'fhejr 
cited Dyer J 289. 6. pL 34. Wd 1 Roll. Abr. 601 . pt. 4. ' 



* f • 



"^ Per Curiam. The easfe of Glascock y. Morgan is in 
point. That reported in Dyerand RoUdoes notap((Iy : 
forasthe€/egf/inthatcasewa5nbtreturned, nan con^iiS 
that the Plaintiff might not exteiid the laiids. It is 'ad- 
mitted that a Plaintiff, after levyingpart under a^yi./b. 
may sue out a ca: sa.^ and if so, why may he not bring 
an action ? Butsupposing it to be questionable, whether, 
the action can be sustained or not, the Court will not de* 
cide the point upon a summary application. If the Plain- 
tiff had a right to bring the action,'there seems to be no 
reason why he may not hold the Defendant to bail, 
having nevet before arrested him for the^ame debt ; ai^ 
whether the action can be sustained or niot, is a ques- 
tioh of law to be decided on the record.. ' 

Rule'dischai'gi^. ? 
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In tut FoRtir^jrfTii Vbar of GEORGE HI. l84 

1804. 



BtACit iind AnOthei^ r- Prodger and Another, Bail of' Ttov^tr^. 

D'Erval. 



nrWIS was an application to ttie Court, on tlie iiart ^ ^" attachihto^ 

I . for non-paym^t of 

-■- df Samuel Plaistedj an attorney of this Court, to money to A.^ having 
be discharged out of the custody of the sheriff of Ixjw- issued against b. 
dm, as having been Olegally arrested upon an attach- J;^°JJ^'^^^'^^ 
ment for non<*payment of money. tiie hands of an 

The result of the affidavits on both sid^s was ds follows j officer who had not 
Planted^ having been employed by the Plaintiffs as their ^i^g^J^^J^^^ B^w^' 
attorney, recovei^d df the Defendants the sum of metbyi^nathe 
743?. 1&4 4i/., and also got into his hands several papers «*"^ ^^ carried 
belonging to the Plamtiffs. In consequence of this, SiTh^'^of c^^^^ 
Plakt€d*s conduct being investigated in this Court^ he was A.'a aftomeyy 
vras ordered to pay over the money to the Plaintiffs ; for "?^ ^^^ detained 
non-payment of which an attachment was issued. The J^tocess wMsent for 
proem upon this attachment wa$ put into the hands of and serrednpon 
one SAapco^/,an officer,but Plaistedkept out of thie way^ ^^ ' ^^ "^^^^"^ 

V also was sent fcit 

to avoid being served with the attachment. On the 90th /^„^ ^^^ j^ ^ ) 
oi August^ Safiiuel Birch) oneof the Plaintiffs, having and on jB/s leaving 
met Plaisted) in Salisburj/-court) Fleet-street M^ hold of ^^ cJ»«»*>«»^ c. 

^ , . newas arrestcti. 

jhimand served him with a copy of the rule for the at^* The Court held thlt 
tachment) and endeavoured to take him to the chambers ^^es* illegal, &nd 
ofMr.l:^A:ciNrrfy/or^BiVcA*sthenattoniey,intheTemple. ^»«*»*^«^^- 
On Plaist€d*s resisting^ a mob was collected round him ; 
lie was put into a hackney-coach, and carried by force to 
Nayhr*K chambers* ' He was there served with the origin 
nal rale for the attachment, having been detained $Ome 
timewhileSamf(e/jBrrcA8enttohisbrother7%09?2af jBircA ' ^ 

for the.original rule^ Immediately after this, he was dis" 
missed by the Plaintiffs from Naylor^^ chambers^ but had 
no sooner got down the staircase of those chambers than 
he was arrested upon the above^'inentioned attachnient by 
5A<ij7Cof/jwliostdted thaihe had been sent for to makethe 

li 2 arrestii 
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1^. 



Birch ' 
and Another 

Prodger 
and Another. 



arrest. The Plaintiffs expressly denied being privy ta 
the arrest, and Nof/lor denied being privy to any plan 
for bringing Plaisted to his chambers* 

Shepherd Serjt. shewed cause against the rule, con- 
tending that as the process was regular, and the conduct 
of the officer legale there was no ground for the Court to 
interfere ; and observed that, as the arrest in this case ^ 
w^,for a contempt of tlie Court, which had been con* 
sidered as amounting^ to a bteach of the peace, it was 
allowable to use other means for effecting the arrest than, 
might be employed in the case of mere civil process. 



> . . 



Batfley and J3e$^,Seijts. contra^ insisted that as the first 
detention was illegal, the party was entitled to his dis- 
charge, though jthe process was regular, and no action 
might be maintainable against the officer ifnot privy to 
such illegal detenti<Hi • They cited Loveridge v. PlaistoWj 
2 H, Bl. 29. and Barlow v. Hall^SAnstr. 46L, in both 
which cases the Defendants were discharged on account 
of the iUegality of the original detention ; and observed 
that there was no iauthority for making any distinction 
between the process in this case and any other civil pro- 
cess, and that the only question here, as in the case of 
Barlow v. HeM^ ought to be whether the process of the 
Court had not been abused. 



Sir James Mansfield Ch, J. I do not believe that 
those who took Plaisted lo Naylor\ chambers had thfeh 
any idea of arresting him. But the distinction is verynice 
between carrying a man by force to « place for the pur-- 
pose of liaving him arrested, and carrying him there by 
force for ianother purpose, apd then causing him to be 
arrested. If Shapcott was sent for, it is very much like an 
arrest by Shapcott under a detention at the chambers of 
Nqj/hrj which brings the case very near to those which 

hare 
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have been cited. We slialltakeanopportanityoffipeak'^ 
ing with the other Judges upon the subject^ and if they 
shall be of opinion that Plqisted ought to be discharged. 
an Girder for th^t purpose shall be drawn up as of this 
day. Though the conduct of Plaisted has been such as 
fully deserves the confinement which he has su^ered^ yet 
we must not decide this case by any other rule than what 
woul4 be applicable to all others. Certainly arrests by 
violence must not be encquraged. They lead to serious 
consequences, If we should think that the party ought ' 
to be discharged notice shalj be giyen, ap.d ai^ order 
drawn up. 

An order was afterwards given to make the rule J^b? 
splute for the discharge of Plaisted^ 
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Mills v, Hjbad^ 



Nw. grth. 
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filRE Defendant having been arrested in the long Wh«jreliaahav« 
A vacation upon a writ Returnable on the morrow of Defendant cwmot 
All Souls y bail above were put in on the dth qf November ^ surrender without 
aiidilo^ice of justification given, The bail being brought P^^WWfwA 
^p, in pursuance'of this notice, were rejected ; after 
trhich the Defendant surrendered himself^ without 
,pi|tting in fresh bail, 'i^heTlaintiff upon this took an 
assigqment of the bail bond, and com^neiiced proceeds 
ings against this baft to the sheriff. 

A rule nisi having been obtained for setting aside the 
assignment of the bail bond, and proceedings therepn, 



1 
Siest Serjt, shewed cause, and cont^de^ that the De-^ 

fendant^s surrender was irregular, tl^ere being uo bail ii^ 

exbtence by whom it could be made. 
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Otishw Serjt. contra^ insi3ted that so long as tho bail 
remain upon tlje bail piece, they are competent to sur- 
render, though rejected, H^ cited Ihc King v, The 
Sheriff of Essex ^ 5 T,R, 633,^ where, in consequence 
of an exception to the bail put in, notice was given that 
two other bail would justify, one of whom was after-* 
wards rejected, after which the Defendant was surren- 
dered, and the master of K. B. stated to the Court that 
there should have been a rule to strike out the two first 
bail whose name^ stood on the bail piece ; and that un-* 
til that was done they might surrender the principal. 
He also read a manuscript note of a case decided in t}ic 
JCing's Bench, East^ 40 G. 3. («). 

But The Court J after refferring to the officers, said, 
^hat although any bafl lyere sufficient to surrender, yet 
when rejected they were no bail, and that it was not ne^ 
cessary to obtain a rule to strike them oflf the bail piece, 

Hule discharj^ed, 

(0) Awm, Map 24, E. 40 Q, S. to justify the one, made i{ie case 

On'sbetring cause why an attach- the same as if none had beeo put 

ment against the sheriff, for not in. He cited for this X|d<fs an^ 

bringing in the body, should not be SeUon's PracHcef 

Mt asideibr irregularity with costSi But 7%^ Cmai said (on rciferring 

it apj[>eared that ti^ bail surrender- to the Master) £yen bail rejected 

ed the Defendfmt on the day when w|iile on the bail piece, are com-* 

the rule expired, but one bfiil only petent to make a surrender. The 

had justified, and time had bpen books rited are not of themselves 

refused by the Court to justjfy fo be quoted ^authorities, 

Wiother. Rnle absolute for setting aside 

^tnofse contenc^d that no bail the attachment, 

were in Court to make the surreu- Marrtfott for tjie rule^ 
ffcr^ tiiat time having been refused 
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npHE Defen^snt^ bavin^ been arrested upon a init '^^ Dcftntot 

-M^ returnable the first return of tbU term, put in ckei? e fr«» the 

bail upon the 9th of November/ (m the IStb, the sheriff day •£ the csMp- 

was ruled to bring in the body; onthelGth^ the bail ^^^^^^ 

"mere excepted to ; on the SOth, an attachment iras ob* mad Be •btamcdl 

pSflDcd ; and in the latter part of ihesame day, tb^.baU •a thefimnfe ia^, 

were Ijorought lip to justify and were rejected. ^^^ wi^bMA tet 

4c rule nm baying been obtained fo9 setting aside this caiUne Mi^Pf* . 

i^ttafOiBdent, faAnttujuitify 






CacJcellSjefjlt. in the first place insisted that the shetijOT 
was not entitled to move to set aside the attachment, 
Tfithont haying first justified bail ; and secondly, that 
the I'laintiff had a right to moye for an attachment 
pn. the 20th, the rule to Ifda^ in the body haying eX'^ 
|nred on the 17tb, 

Sheph^rdj Serjt. contra^ argued that where the objec* 
tkm to th^ attachmnitis that it has been moyed for too 
9pc«, the sheriff is not bound to justify bail before he 
nipyes to set it aside; that as bail we^e put in withiq 
tinie, the Delendant was not bound to justify them, un<» 
less an exception were entered,con^^qi|eutly therc was no 
default in the sheriff on the ISth, when the rule to bring 
in the body i3sued,and that rule was altogether irregular ; 
and that as the exception was not entered till the I6th, 
tl|e Defendant therefore was entitled to the lyhoJeof the 
IpOth tQ justify, 

^Tke Court thought that the sheriff was entitled to 
moye to sist aside tbeattachment,without hayiugfirst jus* 

li 4r ' tified 
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tifierl bail ; and that the Plaintiff had no right to m 
for an attachment until the morning of the 2Ist, the ] 
to bting in the body being a nullity. 

Rule absolute with c( 
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Mills ip. Graham* 



the jooite lu^'at- ; 
leged t^lf^ve ebibe 

toTOiendBntby 
findiog^ltli suf- 
ficient for the Plain- 
tiff to prove that 
the goods came to 
the Defendant by 
wrong. At least 
unless the,;lfi^% 
Jk traversed. 



TIE declaration was as follows. The Defendant 
summoned to aA^wer unto the Plaititirf^ui a p 
tHat he,' tfe said Defendant, render unto the saidT^l 
tiff certain goods and chattels, , to the value of 3001 
lawful money of Great Britain^ which the Defenc 
unjustlj^ d<?tains from the Plaintiff; and thereu^n 
Plaintiff, ' l^y i?. JGT. his attorney, complains ^f'\ 
whereas the Plaintiff, heretofore, to wit, on, 4*c., at, i 
delivered to the Defendant tie goods and chattels 
rawing, tliat 'is to ^iy. 75 dBzen dip stfn^ of thii*^ 1 
Plaintiff of a large value, to wit, of the value of SOWS 
lawful money of Great Britain^ to be redelivered by 
said Ddbndant to the said Plaintiff when he should 
ffieretb requested ; nevertheleiss the said Defen^aSdl,^ 
though 'thfereto often requested, hath not^k cleMVc 
^esaid good* and chattil§,'cir iiny of them, or any j 
thercfof, to {he said Plaintiff, but hath hitherto refii 
and still dothreiusef to d^livier the sam^ to the said Ipii 
f iff* to wit, at, c^c* Ana whereas also the said Plaii 



lawful money, and being so thereof posseg;sed, the s 
Plaintiff afterwards^ to wit, on, ^c. at, S^c. casually ; 
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t^e said last^en^pi^d ^gpf]4s ^and ^ImUds qai of l)i4 

}he hands wd posf»e$sj^^ 

the same i nevertheless the^4Ql^f6R^'^t,:^^l|»}M^91^r iIR^at^y^ 
ing the s^d la$t-x)P[entip^d gOf>ds ^nd^^ttds to^be the 
goods and chattels oif the said Plaintiff, and -{qjjjfQ pf 
fight to belong and appeitain, hath not as yet delivered 
.thjs said lastripentJKmed ^oods and chft);tels,. pr any of 
thexR^qr any imrt.tliereof, tq^^ sj^idPlfiio^^ j^tlioudi 
of^ requested so to }io, bf^t fa^h hJidieno4;fjPtt^^a^ 
sUll jdoth refuse to ddiiyer fJ^e same to ^jS^ Pl^pti^, 
fmdiiow.unjustly deta^ the said PiM^* 

tiff, tQ i¥it, at, ^•c.^ wh^rejypon t^e ^id Plj^iiit^.saitli 
he k inJHi^, and l^thsustaXued ^c^ii^e totl^cupS 
of 3f)0L wi4 therefore he bri^^s his siytt, 4-c. 
Plea, no^ detinet. 

: !f!h^ qause was tried J[>pf(9re Sir James Mansfield Ch. J ^ 
|itj^ ff^estmin^ter ^^tings intjfiis term, w.hen it appear- 
i^l4ha^di^ P.efendant)beipg ^ei^||ro.usotf purchasing some 
,$l4%.^l4i^ to th^ Plaintiff to seU him aome,which the 
ii4^r^i$cUl^^but.^reedt9 let him have skins to the 
^<mM^f 9J^l* to jSni;$h, for tjie finishing of which the 
jPjl^^ntjiff]ira^tQp%y ; that the skins havingbeendeliver- 
^,i(^qrj|dy[Qg1j^, l^e Plaintiff aite];wards applied to the 
A^^IMtjint tofeturn thQili^:6ffering to pay any thing that 
|aBi|^tlt due ; thatt^er Defendant ssfu^ed to return 
t)llQi,*md 4gaih wis}i«diO))[mrchafie.thein,ofiering to pay 
^fN^p^by iliBtalinient$?ofS/.|7(^ month ; that the Plain- 
tiff stUl ijefttsing to sell them,the Defendant declared that 
^ would Gojntest the majtter at jaw, as he was undet aj^^ 
^icli'i^the case. His- Lordship ^as of opinion that 
tl^ |itldt count of the declamtibn, which stated a bailment 
<^gi90d^iph&rQdeliyeKe(l upon request, was not Support- 
ed by eyideilce of' a bailment. fer a special purpose, but 
^d^ tliat nptwithstandifig tUfir infancy oi the Defend- 
Mlj^aKd Ji{i Objection to Wef aiiegaVion on the second 

county 




M« fT^ a<MSE8 ,K MiCMAEL^AS TEKM 

'*®** count, that the goodsr came to his hands by finding, the 

Plaintiff was entitled to recover upon that count. Ac« 
' -cordingly d' Teirdict was found for the Plaintiff, subject 
• to the opinion of the Cburt. 

A- rule nisi for a np^suit having been obtfiined on a 
' former dajr^ 

SAepAerdSerjt. shewed cause. Though it was not pre- 
cisely proved that the good^ were lost by the Pkdhtif 
and foimd by the Defendant, yet the evidence adducec 
was sufficii^t to ihaintain the second count. There is- a 
clear distinction between actions on contract and actions 
in trover or detinue ; in the former, the contract is the gist 
c^the action j but in the latter, it is not the mode by 
which the gdods come to the Defendant's bands that 
forms the gist of the action,but the conversicm in trover 
and the detention in detinue.* If the allegation of finding 
must be precisely proved, almost every judgment which 
h?is been given in actions of trover is wrong, f<^ it 
scarcely ever happens that the property in dispute has 
actually come to the Defendant's hands by filiding. In 
Cb» Litt.QS6\ b. itis shidyBrevededttentiane diciturd den 
iinendo, because detinet is the principal word in the writ^ 
and It lieth where any man comes to goods either by de^r 
livery or by finding. So in Fi(gjk^ Natum Brevium^ 138. 
(£) it is said, ^ if a man find my goods which I hiave tost, 
I shall havea writof (ie^ifft^efor^emi/' In BocMA: tit. 
J^etinuey detinue is s^id to be an action which lies fdr th^ 
recovery of goods and chattels^ though the party came to 
the possession of them by lawful qie^, as by bailnlent> 
borrpwing, or pledging, laKettli v; Bromsally Willed, 
^ 1 18. th.e plaintiff declared inde^nue for certain antiques. 
. 3|i)d that being possessed th^eof,heca6uallylost the same 
The Coijirtthqiight this a good count in cktinue, fortha- 
. dethme woi^ld lie fpr. Ubidgs lost and found ,as well as fo- 
.tlfiiigs ddfveijed. Jfttdis^ MOt^t* Ent. vol.». p. i^^xy^v 
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is a precedent in detinue similar to the second count in 1804, 

this ciise. If it were not sufficient, under a count framed 

9s this is, to prove the particular mode in which the 

goods came to the Pefendant's hands, it would often bt 

necessary to introduce upon the, record a length of plead* 

ing which would be extremely inconvenient, since it 

irould be necessary to set forth in detail all the particulai: 

circumstanceswhichweretobeadducedin proof. Undet 

Trbatever particular circumstances goods may have ^om« 

to a person's hands, the owner is allowed to declare for 

them in an action of trover, and as the action of detinue 

may be founded upon an allegation that the goods were 

lost and found, there seems to be no reason why such a 

general allegatipn should not be sufficient in the action of 

detinue as in the action of trover ^ though the goods may 

in (act have Ifc^ti received under special circumstances, 

JSest S^rjt, in support of the rule. It may be admitted 

tha.t the action of detinue will lie for goods lost and found ; 

btit, the distinction between trover and detinue is thi£(,that 

m the pne case it is necessary to state the mode by which 

4xe goods came to the De&ndant's hands, and iathe 

Other it is not. In trover^ the conversion is the gist of the 

^tion, and if that be proved, it is sufficient. The action 

pt trover^ says Lord Man^eldin Cowpery^ Chittj/^ 1 Bur^ 

?1 9 is in form a fiction, in substance a remedy to ^cove^ 

devalue of personal chattels wrongfully converted by 

pother to his own use« But the case is very diiferent in 

^^Hnuey for the goods may be detained, and rightly de«» 

>*ine^ but the goods of another can itever be rightly 

f ^Jiverted ; and whether goods have been wrongfully d«- 

^l^ed or not must depend upon the circumstances ui^der 

^^ich they came to the Defendant's hands. From the 

y^rtety ofjprecedent^ ill detinue^ which are to be found in 

r^^ l>Qoks, it is evident that it has always been qonsidered 

tp 9ta<te particiUarl^ the ai9de in which the De«. 

fendwt 
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^feAiffdht ifecieived the goods. In Mod. Entr. 427^ 428, 
"tli^re aire many precedents ; one chapter is entitled, Of 
"g^ikKls deliv^edto be safely kejpt ; another. On finding j 
^d a thifd^ Of gdods bought. In detinue of charters by 
an heir at law^he must count ofthe certainty of the lands^ 
'dndhowthey were iponveyed to him, 2Jtfbrf, Entr^i2i^ 
h. ^The case oflSlettle y. Bromsallh no authority for the 
Plaintiff here, Ihat being upon demurrer, and the only 
question was, whether the count upon a finding was 9^ 
good count \x( detinue^ which is not now denied, Nor is 
the objection well fouqded, that the rule now contended 
for would render a great length of st^emcnt necessary^ 
"Whei^e the goods have come to the Defendant's hand in 
>t circuitous mode. For if they come to him by a third 
person, the receipt may ]yell be described as a finding,^- 
^ince they could not be bailed to him by such third per-) 
son . But here it appears upon the evidence for the Plain^ 
tiff himself, that the goods were deKvered to the Defen- 
^m In a special manner, whicl^ does jxpt agree wi^ th§ 
avewnent in the declaration. 

Sir Jam6s IVf ANSFiiELD Ch. J. The question ndw is, 
Whether the evidence given at the trial was such as Iq 
. maintain the last touiit ofthe declaration ? ahd it seemii 
to the that it wis. The l^lairitiff indeed ddivfered the 
skiAs to th^ t)efehdantiobe finished ; But this fleliVery 
#as founded u)p6h the supposition that he was treating 
with a mail i^ho was capable bflrcatjng with bim. !Being 
f8r sdjo^^ T^asohs clesTrous to hslve his gcknls agaiii, he ap« 
pM^s To thfe t)efeh3ant, who refuses to return tliem, not 
on the prfetehce that tfeey were delivered for a special pur- 
pose, but he offer's to buy them and pay for them at 5^ 
pet mdiith ; and whefi this is ^eclihed, he say^, ^at he is 
tiftdcr agife, aha will contest the matter at law,. Then 
^hUt was tfe cOhfifkdt batwecfn the parties? On ifte 
jpart ofthe C^ifettdaiit, there? tfr^s fioie.^ T^fiexintSrafci 

being 
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beii^ inconiplete) on aopount of .the mkiorit j of thciDe'^ .^ 
fendant^ the case is totally diffiHrent fTpmcdiosefwUck)!* 
have beeafimnded upon a bailment* A bailmeptof ^oodsi I 
to bejaeddh^eied imports an^ agvcement to reddiiTer ; all)T . 
spedai bailments import a cotitraet to redeliver^, when ^ 
the:piii|iose for which th^ goods we^e^leposited is nn**>^ 
s^&eA. But in this case, foY want of a capacity in the v. 
Defendant V>inaJLe^ complete contract, no bailment was^n 
made. This being the case, the action is brought in >; 
detmue instead of trover* Now there canibe- no doubts' -. 
thattrov^ might have been brought on the conversion^ v:. 
Fordiert^asons already stated, I do not scekow thd'goods'ji 
could l)e in the Defendant's hands under what the law^ •' 
calls a bailment. H^ first fraudulently received them^ 
concealing the circumstances of his minority, ftnd then 
frandiilently set up his minority as a defence against tbei« 
Plaintiff 's just demand. The goo4s being, wrongfully. in 
the Defen4ant*s hands from the beginning, without any> > ? 
valid contract between him and the Plaintiff, itsceins to 
meth^t they must be considered in the same situation as 
if the Defendant had at first wrongfully gotten possession 
of than without pretence of bailment. If that be so,whati 
objection can there be to the Plaintiff's recovery upon^ 
the second count ? It is not disputed that a count in de-; ^ 
tinuty framed upon a supposed finding, mayjie support** ' 
cd tf the goods are wrongfully in the Defendant's posses^ 
sion. Without going further,it appears to me that tht se- 
cond count was supported by the evidence given ; and it ; 
will therefore be unnecessary to comment upon the doc**- 
trine in the oases which have , been mentioned. . At the . 
same time^ it may be observed that nd case lias been cited - 
topTOi^ that where the detention is wrongful the 4eclar^ : 
tionmky not always be supported upon an allegation of : 
finding. : though perha)[)i!5 inoaseftof special bailments, it 
n^ajr be fit to require that the Plaintiff should declare spe- 
ciaBy,yeil will not say that it is necessary even in these 

cases. 
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cases. In trover^ thePIaintiff always alleges a findings 
but never proves it ; and from the very nature of the things 
it is often incapable of proof. A wrongful conversion,or». 
wrojlgful detainer after demand , is considered as evidence 
of finding ; and I can see no reason formaking a cystine* 
tion between an allegation of finding in an action of 
trover^ and such an allegation in an action o( detinue. If 
the allegation were strictly true, it could scarcely ever be 
proved in either case, unless the Defendant had himself 
acknowledged the finding. Besides, if the allegation of a 
particular bailment is matcrial,it is also traversable. But 
the plea of the Defendant here is, that he does not detain 
in manner and form as the Plaintiff has alleged. This 
does not apply to the finding. But without professing to 
decide this point, it is sufficient to say, that the goods did 
not come to the Defendant under what could properly be 
called a bailment. They came into his hands by fraud. 
And the right of the Plaintiff must be considered just the 
same as if the goods had come to the Defendant's hands 
without pretence of right or delivery. 



Heath J* I am of the same opinion. I think there 
is much weight in what has been said respecting special 
bailments, and perhaps in such cases the special delivery 
ought tobedeclared upon, and may be traversed. But 
here the goods came into the Defendant's possession by 
wrong. If,therefore,it was necessary to declare specially, 
it would be necessary to set out all the e vidence,but there 
is no ground for contending that,and it would be attended 
with great expence. It is true,that in detinue by an heir at 
law for charters, it is not sufficient for him to say that he 
wasipossessed of them ; his right) however, is not a per- 
sonal right, but a right arising from the land ; it is 
necessary therefore for him to set out his right as heir. 



RooKB 
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, RcH^KE J. The declaration itself is admitted to be 
good, and the only question is tipon.the proof. Now the 
attention is either material or it is not. If it be material, 
it ought to be traversed ^in order to be put in issue ; and if 
it had been put in issue,! should have inclined to think it 
had been proved in tliis case ; lor the goods did not , 
come to the Defendant's hands by contract ; and if they 
came by wrong, I do not think it very material whether 
tbey came by actual finding or were obtained by fraud. 
Bat whatever might have been the case if the finding 
had been put in issue, I am of opinion that the evidence 
supports this declaration* . . .> 



1801. 




CiiAMBBE J. The action of detinue is as old as any 

* ■ 

action known to the law, and ye\ it is rather extraordinary 

that the subject of objection in the present case has never 

been brought into question. Many cases might be put to 

which an action of detinue could not apply, unless this 

geaera! mode of declaring were allowed. Only three 

modes of stating the inducement appear by tlie entries to 

have been used. One is on a bailment, another on find«. 

log, and a third on purchase. But the precedents do not 

comprehendhalf the cases which mightarise. Supposea 

baihnent were made to A.^ and that the goods, after 

passmg through several han4s,conie into the hands of J3. 

Could it be necessary to U^ce the progress of the goods 

. throtigh all the hands into which they had passed ? In this 

case, 1 believe that the practice has been to declare upon 

' a finding, as has been done in the present case. I aoi, not 

certain that the finding has not been literaUy proved in 

this case : for it is not clear that the word finding is to he 

confined to the sense of picking up a thing which ha9 

been casually lost. The form of proceeding in trover i» 

If. • .■■«• y, 

very material on this point, and seems to warrant us in 
considering the finding merely as inducement. To the 

prcsei^ 
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pfdsi^ 6$,y, no caise hias ^Veif arisen in wWchit ias^Tbcegi 

thdHglit necefssary, upon the ^ea of hdn detinetj to pfdye 

precisely the fihdirig allege^l ' This mode of declarii^ ' 

seeiifs to be adaptied to cases the proof of wliich is dif- . 

ficnlt . Whether a sp^ial bailmeiit ought to be set* forth' \ 

or hot) and Whether siich'baihnent might be traversed, * 

I will* not say ; but 1 ani &r froin saying Ihat it mights 

But if it might, issue mustlie taken accdraingly. Witli [ 

respdct to declarations by aiiHieir at law, it is true tfaaii 

tbePlaintiffmust give such a description of the goiodsas 

tosbew^thattheybelong tohim asbeir; ^nditmaybt 

* ■ ' ' '■♦* 

required that be should shew how he is heir, and that the 

deeds relate to the lands of which he is heir. But here I 

entirely Conciir in thinking t&at sufficient prolof has been _ 

giTto to* entitle the l^aintiff to recover* 

Rule discharged. 
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£j: parte Awir Kiteb!* 



. The ]w>tlier of 
MJnfantiUegiU' 
mate child isen^ 
titkd to the custody 
•ftiie child in 
yr e fer e ace to tiie 
£»tiiery tfaoni^ from 
hi* cirevBstaiices 
lie mtj be better 
fllilt^diKateit. 



T[I§ .wasim ^ppUcfatioti fcnr an habedi ct^pu^ tor. 
bring up the body ctf ^ io&sit fllegitim^e child^ . 
in order to restore it to the 



ler. It aiipeared by ., 
the jiffidavits, that the child bad been ptaU:edby qoa^ 
sent df the fether and' modier undar th^ care i]t\ a 
nuf9ie;'that it was kfterwanh '^eiiiblred ^^^ tbe'^uheif,; 
to andther woman V that the £^er tSien went abro^ 
havmg ai^itisted Mr« Bnindon^^, friend, with' the smNer^ 
intendaflce of the child ; that ^tiBrmdm jrW wkm 
the writ was prayed to be directed) 'wiiheJI to llate., 
the dhild placed with some person Wherc^ 'the ink)t£ar^ 

couldl 
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ctfnistttiiceB vad grilling to pay for its maintenaiiee, ^^■^■^r^ 
but the mother insisted upon havin£^ it delirered up to ^^^^ kkem* 
ier. 

Ttie di9d being broaght up, and the mother being 
^ivsent, : 

Shepherd Serjt. shewed cause, and urged that it would 
be for the benefit of the child that it should be placed 
writh some person whom the father might approve, as the 
fiifher, from his situation in life, was better able to main* 
tain the child than the mother. 

Best Serff . camroy iuoisted upon the ri^t of the motheir 
to the custody of her own child, and referred to The King 
V. De MannevillebEasty 221., and IheKing v. Mose^ 
fcy 5 Easty 224> in notis^ and The Kmgy. Sqper y5 T. R. 

278, 

Sir James Manspield Ch. J. There is no affidavit 

l)ef(»e the Court to shew any ground of apprehension 

that the child would incur any danger from being left 

^ith the mother. "^ It is not unlikely indeed that by 

gnmting this application we may be doing a great 

piejadice to the child, but still the mother is entitle^ 

to fte child if she insists up<m it. The application in , 

tbtt case may have arisen from pure affection, and the 

, iQother may be disposed to take care of the child, but 

it is not probable that it will be so advantageously 

hmigbt up under her*care as under the care of some 

peiBon whom flie father approves of. It often happens . . 

Ihat the mother insists upon the custody of Ae child, 

not 8p much out of regard to the child itself^ as with 

a view to make the father pay a sum of money 

tofwaids its maintenance and education. Nevertheless 

Voi-LN^B. M fl»<^ 
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1804* the mother must have the child unless some 

^■^v""*^ laid by affidavit to prevent it. Jjf^t the chi 
A^Xee. vere^ to the mother. 

Accordingly, the other Judges being c 
opinion, the child ivas delivered to the moth< 
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CASES 

ARGUED AND DETERMINED 

IN THE 

Court of COMMON PLEAS, 

Hilary Term, 

la the Forty-fifth Year of the Reign of George IIL 



LiTTiiEDALE and Others, Assignees of Kenyon, a Jan. 23d, 

Bankrupt, v. DiXon. 

THIS was an action upon a policy of insurance on ^ jn effecting a 
board the Cumberland j at and from Barbadoes to policy on the sth 

■r . f January at White" 

Liter pool Aorm, on a ^Jiip 

The cause was tried before Chambre J, at the Guildhall « at and from Bar- 
sittings after last Trinity term, when it appeared that the hodMsioLwerpooi;' 

1- /r A J A TT/i.-^ t • c' a broker's letter was 

policy was ejttected at Jfhttehaven^ m consequence ot a pr^timjed stating 
letter of orders written by a broker at Liverpool^ on the that the ship'insnred 
8th day of January^ in which he said,'« The Cumberland, ^** "^* coppered, 

hut a slow sailer * 

we expect, will have taken her departure from Barbadoes ^^g expected to ' 
on the 26th of November. The Barton sailed on the have sailed on the 
g4th, and arrived at Liverpool on Sunday Ixi^i (bih of 28th iVowmfter; 

' r */ V and that the Bar*<w, 

a coppered vessel 
and very fleet, which had sailed tlic 24th from Barbadoes, had arrived on the 5th January^ but 
no notice was taken of the Agreable, another coppered and fleet vessel, which sailed the 29th 
November^ having also arrived on the same day as the Barton. After verdict for the Plaintiff 
Uie Coort refrued to grant a new trial on the ground of concealment. ^ 

M 2 January^) 
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January)^ but she is coppered and a remarkably tk 
vessel;'* that another ship, called the Agreahle^ whi 
left Barbadoes on the 29th of November ^ had also arriv 
at Liverpool on ihedih. ofjanuari/y but that she also m 
coppered and a remarkably fast sailor ; that an entry 
the arrival of both these vessels^ on the 5th oiJanuai 
had been made in the broker's book at Liverpool ; that t 
Cumberland vfiAS not coppered , and was full built, and 
slow sailer ; and was not considered as a missing ship 
the time when the letter of orders was written ; a 
it was sworn by a witness for the Plaintiff that the kno 
ledge of the arrival of the Barton and Agreable could i 
vary the premium. The loss being provgd, a verdict vi 
found for the Plaintiffs. 



Shepherd Serjt. now moved for a rule nisi to set asii 
this verdict and have a new trial, insisting that the brok 
had concealed a material circumstance in omitting to stai 
the arrival of the Agreable^ with which he was* a< 
quainted; and that the terms of bis letter were eqE 
vident to an assertion that the JBar/^oit was the only shi 
which ^ad arrived* 



Sir jAMEa Mansfield Ch* J. The sole question, i 
it seems to me, and which the jury alone was capable • 
deciding, was whethjerthe arrival of these two ships 6ou 
be a ground for considering the Cumberl(ind as out 
tim^. Oa this point, this Court cannot oveiituni tl 
opinionof the jury. It is not because one or two s^ 
had arrived three days before the^ insurance was orders 
thatthe Cumberldndwsisix) be cQnsideredas a Qilssingshi 
The.w^tness states, that if the underwriters had. I^Oi i 
formed of the arrival both of the jBj»r^oi?and Agreable^ 
would not have made a difference in the premiilm. 
there any case in which the single circumstance of i 
arriyvl of twp sl^ipshas b^ considered as a. matter nM> 

so 
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Batj to be disclosed ? The jury having decided upon (he 
evidence before them, ive ought not to disturb th^ii^ 
verdict. 

Heath J. of the same opinion. 



1803. 



I(lTTt£l)Al.le 

and Others 
r. 
Di;icoN. , 



RooKE Jk There is no doubt of the getieral proposi- 
tion that every material circumstance must be disclosed, 
but it was for the jury to say how far the circumstance iii 
question was material ; and as they have decided upon 

it, what ground have we to say that they have done 

t¥tong ? 

Chambre J. I was satisjGed with the verdict; I left 
it to the jury to determine whether the broker had frau- 
Qolendy suppressed IJhe arrival of one ship when he com- 
nraiiicated the arrival of the other. 

Shepherd took nothing by bis motion (a) 



\ 



(a) Vide WUU» y. Glover, ante p. 14. 



wNi*i 



attJ^BBOfeS 



Jefferies V* Watts. 



Jan. Srtb* 



r[IS action was brought to recover the sain ci ,^ « ^ . 
^ If a Defendant 

21. 12s, 6d. for the cartage of a quantity of rags reside in Middlesex 

J ftwft the Tower to Martin! s4mty CamiOn'Stteety m the ^^ keep a ware* 
% ^London. A vetdict having been fomid for m ^^71^^ *^^ , 

ni. , ° -, . City of London jomU 

™uAff, a rule wfuj obtained caUin^ oh the Plaiatiff to ly^thanoUier, 

but after the com* 
^"^'ccment of an action against him for a small demand, tell the Plaintiff that he does not 
^thfrwardKOnsemqiiestioi^, and the Plaintiff, d](>ohiklqiiiry Im&eneighbpnrhoodofthe 
^'^'^luHue, can obtain no intdfigence respecting the Defendant, the Court wiU not, under the 
^4^^6.3. c. 104., exempt Uie Defendant iVom payment of costs on the |;ronnd of th^ 
^^^^ 6eiAg under 5h, and that he ouf^t to have been summoned to the court of requests* 

M 3 shew 
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Jefferies 
Watts. 



shew cause why the Defendant should not be exerapte 
from the payment of costs, pursuant to the 39 <^ 40 G. 2 
c. 104. s. 5. and 12. (public local), on the ground of th 
cause of action having arisen within the jurisdiction < 
the court of requests, and the Defendant's liability to I 
summoned to that court. It appeared that the rags ha 
been carried by the Defendant's order to a warehouse i 
MartirCs'lane^ Cannon-'street ; that a short time after tl 
action was brought, the Defendant told the Plaintiff th: 
he was not bound to pay for the carriage of the goods, 
the goods and warehouse in MartirCs4ane belonged toi 
person of the name oiJuda. This person was called 
a witness at the trial, but instead of proving that the goo 
and warehouse ^lelonged to him alone, he swore that 
and the Defendant carried on business as rag merchaj 
at the warehouse in Martin' s-lane^ under the name 
Watts and Company. This application was made to tl 
Court upon an affidavit, stating that the Defendant, to 
gether with the said Juda^ kej^t a warehouse in th 
city of London^ under the firm of JVatts and Company 
before and since the commencement of the action. Oj 
the part of the Plaintiff, it was sworn that the Defen 
dant lived in the parish of St. Gearge'sy in the county o 
Middlesex^ and kept a shop there; that the Plaintiff di( 
not know, at the time when the action was commenced 
that the Defendant was concerned in the warehouse a 
Martin* s-lane; and that upon inquiry in the neighbour 
hood, no intelligence could be obtained of any person c 
the name of Watts. 



CockeUSerjt shewed cause, and insisted, that notwitb 
standing the affidavit of the Defendant, and the proofs 
the trial, that the Defendant was interested in the war^ 
house in Cdnnofi'Streety yet as that circumstance wasn. 
known to the Plaintiff, nor indeed publicly known at al 
the Plaintiff ought not to be deprived of his cos€ 

especiaLl 
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specially as the Defendant himself had, before the trial^ 
stated that the warehouse belonged to Juda. 

Vaughan Serjt. contra^ argued that the statute left no 

discretion in the court ; that the Defendant's residence in 

Middlesex could make • no difference, the words of the 

statute being positive, "that all persons If eeping any 

•warehouse, shop, shedj stall, or stand, or seeking a live* 

lihood, or tradings or dealing within the cJity, should be 

summoned to the court of requests for any debt under 

S/.^'* and fliat as it now distinctly appeared that the De* 

fejidant did keep a warehouse, and carry on businfeiss, iu 

the city of Londony he was entitled to the benefit of this 

application* 

# 

Sir JAM£s Mansfield Ch. J. The 39 S^ 40 G. 3. 

appears to me to be an act equally beneficial to PlaintiiFs 

and Defendants, as it is calculated to save expence; but I 

think it unfortunate that the right to costs is not left to 

be decided by the certificate of the judge at the trial, to 

^hom all the circumstances of the case must of course be 

l>est known. The act seems indeed to be rither loose in 

its directions how this question is to be determined. The 

object seems to have been to compel creditors to summoh 

their dej^tors to the court of requests for debts under 5/., 

whenever such debtors keep shops in the city o( London 

at which the creditors may summon them. But unless 

^e act be construed to mean such a keeping of a shop or 

Warehouse as may be known to the creditors, a creditor 

^ight often be placed under great difficulty. The question 

*hen is. Whether the Defendant in this case so kept the 

Warehouse in Martin' s-laneih^t the Plaintiff might r^- 

^aably be supposed to know it. It often happens that 

several persons carry on business together, where, by 

^Cement, the house is to belong to one of them only, 

^d the others may be little known. Here Watts reV 

M 4 sided 
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sided in Middlesex^ and carried on business tbere; be 
does not state haw^Iong he had carried on business in Jlfiir* 
tin^S'lane^Jbr that it was known to any one person in the 
neighbourhood. In common cases, a general affidtayit 
might be sufficient ; but here the defence first intended tei 
be insisted upon at the trbl was that the warehouste be- 
longed to Juila only, and that the Defendant himsdf in* 
sisted upon this circumstance as a ground of ei^cuse from 
being liaUe to the debt. That being so, there is an end 
of any right in the Defimdant to imist upcMi the benefit 
of this act. The Plaintiff was of course ignorant of the 
Defendant's liability to be summoned to the wnxt of le^ 
quests, alid the Defendant himself misled him by his con- 
versation. Upon the whole therefore, I do not think it 
made out that the Defendant so occupied this warehouse 
as to entitle him to the priyilege which he chums. 

Hea^^ J. I am of the same opinion 

Roo^s J. Without going particularly into ttite cas^^ 
in which I entirely concur with my LcHi Chief Justice 
I will only say, that not only must the fact exist that the 
Dd^ndant kctpt a war^ouse in the city of Londm^ but 
that &ct mu$t be knawn, aad I am not satisfied thai it was 
knowx^ in the (nresent case. 



CjB[ AMBRE J. My opipioniijayUier differs from thai 
IX\y Lord Chief Justice, an^ my Brothers, tor I think the 
acjt of parliament has said what shall be sufficient evidenofl 
pf notoriety. It does not aippear to me that the partj-s 
i)Sf bound to |five notice of his keeping a shop or wares 
bpi^; but that having such a place, and using it ae ^ 
place of dealing^ is alon^ sufficient to bring Imn vnM^ 
ib^ act. A mda who keeps a stEiU qt stand does not 
ways, put his name upcm a board ; many tifdes are 
riftd pRiftthat way^^apdif a party SQdc»Is, he^is wttb&i 

tta- 



IN THE Forty-fifth Year of GEORGE III. 



157 



the act. This act leads to many inconveniences and 

much expence, which was not foreseen ; for instead of 

directing that the jury should find the fact of residence, 

tke party is obliged to proceed by suggestion which is 

trayersable, and may lead to another trial to try that fact. 

In the present case, the affidavit of tlie Defendant states 

that he kept a warehouse in Martin' s-hne^ and there car« 

ried on trade ; this is in the usual course, and all that is 

Kqnired. Bat the ground on which it strikes me that we 

nay refuse this application is, that it appears fiom the 

Fhiinti£r8 affidavit that he was misled by the declaration 

of the Defendant, which seems to me to amount to a 

waver of his right ; and it is more upon this ground than 

the other that I concur in thinking the rule should be 

discharged. 

Rule discharged. 



1805. 
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Davison v. March. 



Jon. 30th. 



/^LA YTON Seijt. was called upon to support a rule 

^^ niH for discharging the Defendant on a common 

^pearance, on the ground of the affidavit to hold to bail 

"^i'Jg defective. The objection was, that it stated the 

^'^ndont to be indebted as indorsee of a billofexehangey 

^thout alleging the bill to have become due. 

Jkst Seqt. contrh. 



An Affidavit to 
hold to bail, which 
stated the Defen- 
dant to be indebted 
to the Plaintiff as 
indorsee of a bill of 
exchange, without 
alleging the bill to 
have become due, 
was held sufficientt 



^he Courtvn& ofopinion that the affidavit was sufficient, 
^ that the Plaintifi^ niight be indicted for perjury if the 
7^ was not, due, inasmuch as. the Defendant would not, 
^ «Ucli c^, be indebted to the Plaintiff as sworn. 



Rule discharged. 



i 
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Feb. 1st. Christopher Andrew v. Thomas Pearce, Execute: 

of P. Best* / 



ir tenant In tail ^"^0 VENANT. The declaration stated, that by inden 

"'rl^ of 9fyX' ^ *"^^> d^*^ *^^ ^^^ o( February 1764, P. Best, tbi 

and his lessee assign Defendant's tcstator^ demised to one John Garland ^uu 

over to another, but jjjg assigns a Certain messuage and tenement, commonlj 

before such assign- /•»■ -n n ji * ±t 

ment tenant in tail ^o\y by the name of Lower Bqjinme, m the county o 



male dies without Cornwall, for the term of 99 years, at the yearly rent o 
issue male, rfo ac- 4^^ annum, covenanting that he^ the said P. Best, a 

tion of covenant ■* ' iT-ti- - %r> 

upon the lease can ^® ^^^ of ^^^ grant and demise, had m hmiself good 
be maintained right, and lawful and absolute authority to grant and de 

^^^ erepresen- ^.^^ ^^ ^j^ premises ; and also for the quiet enioymen 

tatives of the grantor ^ ' - ^ *j ^ 

by such assignee, of the said John Garland, his executors, administrators 
the lease being void and assigns, during tlic said term, without the let, hin 

at the time of the •, ij.* I'l/^i'j.! •ix«ni* 

«cc;^«»««* «-^ «« drance, molestation, or denial 01 him the said jP. B..m 

assignment, and no ' ' ' 

interest passing un- h^irs and assigns, and of all and every other person what 
^^r it. soever ; that, by virtue of the said demise, the said Joh 

Garland, on the 23th of February 1764, entered into th< 
said premises and became possessed thereof, and that after 
wards, viz* by deed of the 22do{June 1791, he assignee 
to one John Bennett, his executors, administrators, anc 
assigns the said demised premises for the residue of his, th( 
said John Garland* s, term therein ; that John Bennett ac 
cordingly entered, and afterwards, viz. by deed of th* 
2d of November 1801, assigned to the Plaintiff, his ex: 
ccutors, administrators, and assigns the said premises fc 
the remainder of the said term then to come and unes 
pired ; that the Plaintiff accordingly entered and ws 
possessed ther^f until ejected therefrom. The decls 
lion then alleged, " that the said P. Best deceased, i 
the time of making the said indenture of lease, had ncj 
nor had he, at any other time whatsoever, any right ^ 
title to the said demised premises, with the appurtenance 
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r any part thereof, in Iiim, the said P. Best deceiised, in 
his life time, or any authority whatsoever whereby, or by 
virtue whereof, he, the said P. Best deceased^ might or 
could lease .or demise the said demised premises^ or any 
part thereof, with the appurtenances, or any part thereof, 
to the said Jo/m Garland^ to hold the same, or any part 
thereof, to him the said John Garland^ his executors, 
administrators, or assigns, from the said 24th day of 
February 1764, for, and during, and unto the full end and 
term of 99 years from tlience next ensuing, and fully to 
be complete and ended ; and that after the making of the 
said demise by the said P. Best deceased, and after the, 
said Plaintiff became such assignee of the said demised 
premises as aforesaid, and enuring the continuance of the 
said term, to wit, on the 1st day of January^ in the yfear 
of our Lord 1802, at Bodmin aforesaid, in the county of 
Cornwall aforesaid, the said Thomas Pearcehecame and 
was lawfully and rightfully entitled to have ajid enjoy the 
uiuupdiate possession of the ^id demised premises^ with 
*he appurtenances, under and by virtue of a title thereto,. 
^ opposition to the said title of the said Plaintiff to the 
P^^ession thereof ; andthesaid Thomas Pearceheinglaw^ 
fully and rightfully entitled to the said immediate pos- 
session of the said demised premises, with the appurte- 
^^xices of the said Thomas Pearce^ afterwards and whilst 
^e said Plaintiff so was in possession of the said demised 
Pi'emises, with the appurtenances, and before theexpira- 
^onof the said term of 99 years thereof demised by the 
^id P. Best deceased as aforesaid, to wit, on, <^c." pro* 
^^^^ing to state an ejectment for the premises by 2\ 
■^Garce^ and judgment against the present Plaintiff, and 
^^it of possession in consequence ; and concluding that 
^e Said P. Best deceased, in his life time, and the said 
"^^ t^earce^ executor as aforesaid, since his death had not» 
^^pt their covenant with the Plaintiff since he became 
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assignee of the cpvenant made by the said P. Best^ iii Iij» 
life time, with the said John Garland and his USsign^. 

The Defendant pleaded, ^^ that the ssdd P. Besty vaesi^ 
ticmed in ttie said declaration, at the time df making the 
said ind^ture of demise therein mentioned, and froiti 
thence witil and at the time of his death hereinafter men- 
tioned, was seised in his demesne as of fee tail male of 
and in the said tenemeq^^s, with the appurtenances, mem 
tioned inthe said declaration, and in the said indenture of 
demise, that is to say, to him and the heirs male of his 
body la^uUy issuing, and being so sei2ed thereof, he, thef 
said P. Besty afterwards and before the making of the said 
supposed indenture of assignment between the said John 
Bennett and the said Plaintiff, also mentioned in the said 
declaration, (to wit) J on the 4th day &{June in the yeaa: of 
our Lord 1794f, al, Sfc. died so seised of such his estate 
of and in the said tenement with the appurtenances 
without heir male of his body lawfully issuing ; and so fhti 
said Defendant says that before the making of the said 
indenture of assignment between the said John Bennett 
and the said Plaintiff (to wit), on the said 4th day of 
Jtme in the said year of our Lord 1794, upon (he death 
of the said P. Best^ the said term of years in the said 
tenements, with the appurtenances, granted by the said 
indenture of demise mentioned in the said declaratidfl^ 
and the estateand interest of the said John Bennett in th€ 
same tenements, ceased,^and became and were wholly void 
ended, arid determined." To this plea the Plaintiff de= 
murred, and the Defendant joined in demurrer. 



Ijens Strji. in support of the demurrer. Whether Qm 
term'df years became absolutely void or only tibidab- 
upon the death of Peter Besty still his executor is liabSa 
imder the covenant, to make a compensation to , tK: 
Plaintiff fw having the* term taken atf ay firom hini befi 
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ite natural expiration. It will be said that as the term 
, was at an end upon the ddith of Peter Best nothing pass^ 
to the Plaintiff, and he is not assignee. But I contend 
fliat the Defendant is estopped from setting up that by way 
of answer which is the ground of complaint. P, Best 
covenanted that he bad a right to demise for 99 years^ 
and the pleaamounts to nothing more than stating a fact 
to have happened, which shews that the title was defec- 
tive. An , indenture of demise estops both parties from 
saying any thing contrary to the demise ; thus in Palmep 
Y. Eldm^ 2 Lord Raymond 1630. j which wasan action of 
covenant for rent, it was determined that the lessee could 
not plead that the lessor before the demise had conveyed 
away the premises u| fee, for that such plea only amount- 
ed to nil kabuitin tenementis^ and that the assignee might 
take advantage of the estoppel as weU as the lesscnr him* 
self. 



isesl 




Pearce. 



Praed Sevjt. conirtt. It is admitted that the tarm of 

years became void upon the death of the tenant in tail ; 

the otAy question therefore is. Whether the executor 

be bound by the estoppel ? Where an interest passes by 

the indenture of lease, and that interest afterwards deter- 

oniiies, the estoppel ceases. Thus it is said in Co, JLitt. 47« 

b» ^^ If ^., lessee, for the Kfe of B. , make a lease fiwr years 

hj indenture, and aft^ purchase flie reversion in fee, and 

B. die, A. shall avoid his own lease, for he may confess 

and avoid the lease whicb tocdc effect in pcant of interest 

aod determined bj the death of jB." In the case of 

Brudmell v. RobertSy 2 Wils^ 143, whidiwas'an action of 

covenant bj the Plaintifl^ as heir in reversion in fee to his 

fitttier, who was the lessOr, against Defendant, who was the 

lessee, the Defendant pleaded that the father was only 

tepaat for life and. that the lease determined at his deaths 

9J9d:.(araversed that the reversion belonged to him. The 

Court agreed with the counsel for the Defendant, that 

during the life of the lessor the Defendant would have 

been 
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been estopped, but he being dead, and the leasfe tiiereby^ 
at an end, the lessee was as it were unmuzzled, and not 
estopped to plead the truth. This doctrine is also clearly- 
laid down in Treporfs case, 6 Rep. 15. a., where the 
Plaintiff having declared upon a lease by A, and B.y and 
it appearing that A. was tenant for life, remainder to JB. 
in fee, and that both joined in the indenture of lease, and 
that A, was still alive, it was resolved that it was the 
lease of A. during his life, and the confirmation of jB. 
and after the death of .^., the lease of JS., and the con* 
firmation of A. , and it was adjudged against the Plaintiff, 
for it was said that though th6 Jease was by indenture, it 
should be no conclusion, for when the deed doth nothing 
enure by passing of an interest, it sh^l not be taken to be 
any conclusion no more than the lease for years of lessee 
for life by deed indented sliall be gjji estoppel after his 
death. This doctrine is further confirmed in Blake \^ 
Foster y 8 T. R, 487, 1 
Oi} this day the opinion bf the Court was delivered by, 



Sir James Mansfield, Ch. J. This is an action a 
covenant, and the declaration states that Peter Best i 
1764 demised the premises in question for 99 years t 
John Garlandy and covenanted that he had good right t^« 
make such demise, and that Gar/awrf should quietly enjo^-^ 
the premises during the said terrii ; that Garland m 17 
assigned to Bennett y and Bennett m 1801 assigned to 
Plaintiff, who was ejected by Thomas Pewrcc unde a titT! 
superior to that oi Peter Best. The plea states that Petm^ 
Besty at the time of the demise, was seised of the premi 
in tail male, and, before the assignment by Bennett to L 
Plaintiff^ died so seised without heirs male of his bofhfc j 
whereupon the term of years ceased and determines d 
Upon these pleadings, it is clear that Peter Best had -»<: 
po^ver to make a demise of these premises to contii»^"w< 
ibr 99years if he should die without issue male ; but tE^a 
it wQs a good lease so long as he should live, and he mi^*^ 

h» 
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Lave lived till the end of 99 years. On this demurrer 
every fact is admitted ; it is clear therefore that at the 
time when Bennett assigned to Andrew^ Bennett had no 
interest in the premises; the lease is stated to have be- 
come absolutely void by the death of Peter Best without 
heir male. Thelease then having become absolutely void, 
what could be tlie operation of the assignment by Bennett 
to Andrew? He could neitlier assign the lease nor any 
interest under it because the lease was gone. What right 
of any sort had Bennett ? If any thing, it could only be 
a right of action on the covenant, and that could not be 
assigned by law. As the person who made the assign- 
ment had no interest in the premises, the assignment itself 
could have no operation. Consequently there is no ground 
iipon which the present action can be maiutained, and 
tberefore judgment must be given for the Defendant, 

' Judgment for the Defendant, 
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Stephen Lufpkin and Others, Executors of Johx 
LuFFKiN, V. Thomas Nunj^ Esq. anfi Joh^ Han- 
son £sq. 



Feb,4Qi. 



TIE Lord Chancellor sent the following case to the A copyholder de- 
Court of Common Pleas. On the 28th of Febrmrj^ ^^^ ^"^ copyhold 
1795, Elizabeth Hotchkin, widow (who is still alive), was one year, and at the 

end thereof, from 
year to year, for 13 years more, in all 14 years, if the lord would grant licence, but so as not 
to create a forfeiture,and covenanted that the lessee should quietly enjoy during the term afore, 
said ; and the lease contained many covenants and provisoes applicable only to a lease for 
several years. After the expiration of the first year, the copyhold was purchaseiiby the lord, 
and surrendered to a trustee for him ; who immediately gave a regular notice to quit to J. S,, 
no licence to let having been obtained. Held that, upon the expiration of the notice, the trus- 
tee might inaintain an ejectment ; and that no action would lie on the covenant for quiet en- 
joyment* Though the contents of the lease were know to the lord before he completed his 
purchase, and though the covenant of vendor against incumbrances contained an exception of 
the subsisting lease under which the .tenants then held. 

tenant 
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tenant for life of a messuage, tenement^ and farm dTtibo^ 
51 acrcs,call€dB//rg'of,'«narm^tuate at Greed Bromleyvk 
Essexy wmd holden at a ismall annual quft-remt hycopy df 

court roll at the will of the kn-d* acceding teethe cHskm 

• • • 

of tlie mBxioroCGreai BrrnnhywoA theDefen^ml Hamem 
was before then, and still is Icnnd of that manor* The case 
then set forth verbatim an indentiire made on the 2SA if 
February 1795, between lUizabetk Hoickkhi and Jokm 
Luffkiny-whetehj EKzobeih J/s^^AAiat demised, gratited, 
and to farm let unto the said John La^my his exec«Cc»i^ 
and admuiistnttors all that messuage or ienem^il aisi 
farm, together with aU houses, ^c. and appurtenances vk 
GreaiBrmdetfy commonly called Blagg's Farm^ th€» itt 
the occupation of the said John Xa«^»?,htsi»ider-tenailC^ 
or assigns^ with a res^rvatimi of all tumber and underwoed^^ 
and ]Saexij of ii^ess and qpness to the wiiA FiHz0hHh 
Jl^clikm and her assigiis,ajid the next iounediate remain* 
der-man or reversioner, to have and to hold the said mes* 
suage, tenement, and £irm,/ with the lands and appur-^ 
tenancesthereunto bel(n)ging,unto the said John Lugim^ 
his executors, and administrators, from the 29th dajoi 
September 1794, for and during thefuH end and term o^ 
<me whole year from thence next ensuing, and fully to b- 
C(»nplete and ended, and at the end of the said tbrm c 
one year, from year to year, for and during the termc: 
13 years more, in all 14 years,if the lord or lords,.lady «: 
ladies of the manor or m^mors of whom the said deDoitiiB 
premises are holden wHl give licence and' conisent, and s 
as the same or any part dr p£Mrcel thereof shall notbecoi[tii 
forfeited or liable \o be forfeited^ yielding and payioj 
therefore, yearly and every year during the said isssa^ 
unto the said Elizabeth IToichkin and her assigns, for sti 
long time as she the said Elizabeth JEf olcA£2i7shattliTe,aB(t 
from and immediately after her decease unto such peiscil 
or persons to whom the next immediate remainder or le* 
version of the same premises shall for the time hdAg 

beloD^^ 
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belong, the yearly rent or sum of 42/. of lawful money of 

GhreiBii Britain^ on the two most usual feast days or times 

of payment in the year (that is to say), the feast days of 

the Aflnunciationof the Blessed Virgin /Man/ and St. Mi* 

chdeitheArchangel^hy equal and even portions, the first 

pajnnent to begin and be made on the feast day of the 

jinnunciation of the Blessed Virgin il/ia^y next ensuing 

the date <rf these presents. Proyiso for re-entry if the 

rent shall be in arrear 28 days, or if John Luffkin shall 

assign the lease, or demise or part with the occupation 

of Uui premises without the licence in writing of Eli*^ 

zabdk Hotchkin^ or her assigns, or the next remainder* 

man, or reversioner, or if he shall commit waste or make 

bleach of all or any of the covenants, ^nd the said John 

JCdiffkin covenants to pay the rent during the said term 

t^Elizabeth £ro^cA^2;?,orherassigns,and also all rates and 

taxes, and also at all times, during the said demise, io 

>xiai]itain and keep the messuage, bams, 8fc. in tenantable 

^pair,with thatching,daubing,and glazing, and to keep 

^U like repair the gates, fences, S^c* being allowed rough 

tisdbei^,' and at the end or other sooner determination of 

tlie gaid demise quietly to surrender the premises so re« 

paired to Elizabeth Hotchkin^ or her assigns, orthe n^xt 

^^«mainder*ifian or reversioner ; and also to spend upon 

^ke premises all manure, hay, and straw which shall 

^lise during the demise ; and further, that he will not 

dmring the * demise plough above 40 acres of the land^ 

^ take two crops of grain successively from any part 

^It^eof without sununer tilling (turnips and clover,pease 

^ beans, if well hoed and kept free from weeds, not 

^ beamed a third crop), /uor would fell any timber, 

^ tiees likely to become timber, under a penalty of five 

P<^Qiidsatreeto£/»aA6iA^o^cAAt^,andherassigns,orthe 

^'^temainder^man or reversioner,nor assign the lease,or 

^y9aitofthepiemise8,or partwiditheoccupation there* 

of,iira&y part thereof^ without licence obtained as afore* 

Vol.I.N.'r. N said. 
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said. And moreover that t/b An Xi(^A7w,hisexecutors,an(l 
administrators will, in tlie last year of the demise, make 
and leave, and in an husband-like manner, ten or twelve 
acres of fallow land upoasome part of the prcmisesybeing* 
allowed for the same according to the custom of the coun- 
try, and will permit the succeeding tenant to enter there- 
on in July^ and permit Elizabeth Ilotchkin to sow clover 
and grass seeds in the lasit year of this demise at the same 
time the said John Luffkin^ his executors, or administra* 
tor&shall sow sofi corn ; and that he will not take any wood 
for firing, except what arises on making the fences, and 
the lops of trees for stakes which shall be spent upon the 
premises. And the said Elizabeth Ilotchkin ^ fpr herself 
and her assigns, and the next remainder-man or rever- 
sioner, covenants to keep in tenantable repair the mes- 
suage, barns, ^c. glazing, daubing, and thatching only 
excepted, and to allow to John Lujffkinj his excutors, 
and administrators f(^ the fallows out of the last faotf 
year's rent, according to the custom of the couhtiy ; and 
in case rough timber shall not be assigned, on notice of 
fifteen, days, ^will permit him or them to take the same^' 
and also will permit him or them to use the barn for 
thrashing, and a piece of ground to fodder his cs^ttle till 
Lady 'day nexX after the expiration of the demise ; and 
that he,^the said John LnffkiHy his executors,, and adr 
ministrators, paying the above reserved yearly rent, and 
performing and keeping all other the covenants and agree- 
ments hereinbefore contained, shall and may peaceably 
and quietly have,hold, occupy, possess^ and enjoy all and 
singular the abovementioned to be demised^premises,witb 
the appurtenances, /or and during the term aforesaid^ 
without the let, suit, trouble, denia},or disturbance of the 
said Elizabeth HotchkinyOx her assigns,or of the person or 
persons to whom the next immediate remainder or rever- 
sion of the same premises shall for the time being belong, 
or of any other person or persons by her or theur means, 

consenti 
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Consent, or procurement. And lastly, it is hereby mutu- 
ally agreed by and between the said parties to these pre- 
sents, and the said John JLuffkin doth hereby jfor himself, 
his executors^ administrators, and assigns, coyeiiaiit,pro« 
mise, and agtee^ to and with the said Elizabeth Hotch'^ 
Hn and her assigns, and to and with the person or per- 
sons'to whom the next immediate remainder or reversion 
of the same premises shall, for the time being jbelong,that 
he, the said John Luffkin^ his executors, administrators^ 
andassigns shall andwill,in case the seAAElitahethHotch-^ 
kin^ or Joseph JSwcA-cnrfgc (at present the next immediate 
person in remainder or reversion), or either of them,shall 
be minded or desirous, at any time or times during the 
said term hereby demised, to possess or enjoy all or any 
part of the premises hereby demised for her or his own 
ictaal occupation, or for the purpose of building on^ and 
do and shall give unto the said John Luffkin^ his execu^ 
• tors, administrators,or assigns 18 months' previous notice 
in writing of such her or his intention, leave, surrender^ 
^dyieldup intothe hands of the sBiAElizabethHotchkin^ 
Of thesaid Joseph Buckeridge^ all and every, or any such 
part of the said premises hereby demised as shall in the 
said notice^ so to be delivered, be specified and declared^ 
she, the said Elizabeth Hotchkim^ or the said Joseph 
I BuckeridgCy paying unto the said John Luff kin ^ his exe- 
cutor8,administrators,and assigns such sumor sumsof mo- 
iwy^as a compensation for the giving up of the said pre^ 
iJiises, or any part thereof,as two persons, one to be chosen 
kyeach party ,shall adjudge as areasonable satisfaction for 
tkesame; and in case of such two persons not agreeing, 
ftensueh isumor sums of inoneyas shatll be agreedbya third 
person, to be chosen by such two persons n6i agreeing. 
Andthe8aidJS?/i2aftefAjyo^cAW»forherself,her executors, 
^administrators, doth covenant, pronuse, and agi^ee to 
^irith thcj said John Luffkhy his executors, admini- 

N2 khutors, 
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strators, and assigns, that in case the said Elhabd 
Hoichkifij or the said Joseph Buckeridgey shall be s 
minded and desirous of taking aH or any part^ of the pr< 
noises hereby demised for the purposes aforesaid, and i 
and shall give and leave to and for the said John JLuffki 
his executors^ administrators, and assigns such notice i 
aforesaid,that then, and m such case,^she, the said Elizt 
beth HotchkiuyOX the said Joseph Buckeridgeyshallwfi 
will pay unto the said John Luffkin^ his executors, ai 
ministrators,and assigns,all such sum and sums of mon€ 
£^ the said arbitratc^s, so to be chosen, or ht case of the 
ditflFering,the said umpire ,shall adjudge to be a reasonab] 
compensation for the giving up all,.or any part of the sai 
premises, by the said John Lujfkinylm executors, zi 
midistratorsy and assigns* In ivitness whereof, 8fc, 

The indorsement upon the above deed^ which i& i 
the same hand writii^ as ihe deed itself, is as follows ; 



Mrs. EUzabeth Mot^hkiny^ 

Widow, [ 

to f 



Mr. John Lii^in 



Lease of^ a farm at Grr 
J Bromley y frdm 

Michaelmas 179^ 

Term • I*- 



Expiring Michaelmas 1808 
Yearly Rent £i2 ^0 



No licence for this lease was obtained Scorn the loxdd 
the manor within the year, but the lessee entered^ bj 
virtue of the said lease, inuaediately afterthe executioi 
thereof, and continued possessed of the said premi«0 
without any new denuseytSLdugust 1801, wheQ he died 
having m^e his will^ and appointed the Plaintiffi U 
executors, who regularly took probate,and have remained 
in possession ever since their testator's decease. The De 

fendac: 
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fendant Hanson haying, on the 18th of September |I801, 
contractedjas well with Mrs ^HotchJdn aswith Lieutenant 
Colonel Buckeridgeihc re versioner,for the purchase of the 
beforementioned messuage, tenement and farm, together 
with 15 acres of other land, partly freehold tod partly 
copyhold, of the same manor, in the occupation of one 
John Cowelly under a lease from Mrs. Hotchkin with a 
similar habendum^xhey^yyix. Han$on*k direction^on the 
10th February/ 1802,surrendered Blagg^s Farm to the use 
of the Defendant Nunn, his heirs, and assigns, and Mt. 
'ffum was on the same day admitted hs tenant thereof 
«pon the court rolls. The purchase-money was paid by 
Mt. Hanson, for whom Mr, Nunn is merely a trustee* 

. At the time when Mr, Hanson agreed for the purchase, a 
written contract was made containing an exception of 
dl subsisting leases (if any therewere),but before the pay- 
ment of the purchase*money, or surrender at the manor 
court, an abstract of the title was delivered to Mr. Han" 
sqnh agent,in which the terms of the lease to Luffkin were 
correctly stated, and in a deed from Mrs. Hotchkin and 
Colonel Buckeridge to Mr. Nunn^ on occasion of the said 
purchase, dated the 17th March 1802,there is a covenant 
Against incumbrances,with an exception of quit-rents and 
sernces to the lofd of the manor. " Anil also of the 
%veral and respective subsisting lease or leaseg, or agree- 
^ ments for leases, uncler which the present tenants now 
hdd Ac fame premises, or any of them." On the 19th 
Hixrch 1802, Mr. Hanson served a written notice upon 
Mr. JVii/iitjthat he,as lord oi Great Bromlej/ manor, would r 
Jiot grant licence or consent that Mr. Ntmn, or any other 
-^yholder of that manor,shoulddemise copyholds there* 
^ftnrany term of years, and that he would not consent to 
^ continuance of any under-tenancy longer than at will 

» ^ftom year to year. On the same day, Mr. iVwwn signed 

^'Wittcn notice to the Plaintiffs to quit Blagg^s Farm on 

^It^SSth SeptemberfoViOYnngf which notice lyas served on 

• , N 3 each 
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each of them oh or before the 23d of the same month, of 
March. The quitrrent, payable for such ^um^ has b^^^o 
regularly paid by the Plaintiflf 's testator or theinBely^ 
and accepted b^ Mr, Hanson^ to Old Michaelmas ISQg 
inclusive, • 

The questions for the opinio^ of the Judges upon the 
foregoing facts were, 

1st. Whether any ejectment ^oul4 lie for the aboy^ 
messuage, or tenemental and farm, before the expiratioi 
of 14 years from the cp^unence^lent pf thp lease ? 

2dly. Whether, if an ejectment woidd lie within the 
time aiid the tenant in possession should be evicted there — 
by, any action could be maintained pu tjie covenant fpir 
quiet enjoyment ? 



JBoy/^y Serjt. forthe Plaintiffs. I contend thatno'ejei 
ment will lie before the expiration of 14 years } and thi 
. if au ejectment will lie, an action may be maintained 
the covenant for quiet enjoyment. Nrnifij being the 
signee of Mrs. Hotchkin^ must stand in tfie sapie sitaatLoA 
as herself, and if slie could not maintain an ejectment, 
neither can he, No^ Mrs. Hotchkin could not, for she 
. f;ertainly contemplated a longer duration of the term tbaa 
one year, as appears clearly by the power given to put'an 
end to the lease on giving 13 months' notiqCf IdQQPtcofl* 
tend that the demise {unpunts strictly tp a leasQ for more 
, than one year,e$cept upon an event. It is a distinct leaso 
for pne year, with a coven^int not to disturb th^ tenant for 
. aperipd of 13 years more. That covenant might be iippU'; 
ed from the habendum which is to hold for oneyear,attdat 
the end of that year for 13 y«ars more,in ^11 14 year8,8oas 
notto be a forfeiture. But though the lease does not coH'* 
vey a strict legal right for more than a year (for if it did i^ 
would createafonrfeiture), yet the effect of the covenan'l^^ • 
that neither Mrs . Hotchkin^ nor those claiming under he:^) 
will, eject the lessee for 13 years more, is to miake VLi^* 
floichkin ^ste^ forthe lessee durinff that period, Th^^ 
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principle, therefore, that a trustee shall not maintain an 
ejectment against his cestui que trust applies to this case. 
An ejectment is an equitable action^ and if the effect of 
the deed, on the part of the lessor, amounts to a stipu- 
lation that he shall not bring an ejectment until the ex« 
piration of 14 years, the Court may give effect to that 
intention upon the same grounds that a trustee is prevent* 
red from maintaining an ejectment against his cestui que 
tmsty nbtwi;thst:aiiding he may hava the legal estate. 



1806. 



LUFFKIN 

and Others 

NUNN 

and Auotlier. 



Shepherd Serjt. contra was stopped by the Court. 



Sir James Mansfield Ch. J« The cases in which 
Judges have interposed to prevent a trustee from main* 
laminganejectraent have been confined to express trusts 
created in favour of the person sought to be turned out of 
possession,T)ut the trust in this case is created by artificial 
Te^isoning, and indeed it is not clear in equity whether a 
trust is to be inferred,forif ithadbeen,thecase would pro- 
bably not have been sent here. We are to consider,who has 
the legal estate, and what *re the legal rights ; and unless 
it can be made out that the term mentioned in the cove- 
nant means an absolute term for 14 years, and not the 
tenn conditional mentioned in the demise, 1 think the 
Plaintiffs mjist fail. If the Plaintiff's argument were to 
Prevail, tl^is deed would in effect operate as a lease for 14 
years without licence, and yet not create a forfeiture, 
. vhich is contrary to decided cases ; if the effect of the 
^ced were to enable the lessee to hold, and to preclude 
Ae lessor frpm maintaining an ejectment, it would be as 
niuch a lefMse without licence as if the lessee had held 
^der a regular habendum and tenendum. 

The following certijBicate was afterwards sent to the 
Court of Chancery. 

Having beard counsel npon this case, we are of 
^pmioij, 

N 4 First. 



I 
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1805. 



LUFFKIN 

and Others 
r. 

NUNK 

and Another. 



First. That an ejectment will lie for the above-men 
tioned messuage or tenement, and farm, before the ei 
piration of 14 years from, the commencement of the leasi 
Secondly. That if the tenant in possession should l 
evicted by such ejectment, no action can be maintaine 
on the covenant for quiet enjoyment. 

J. Mansfiei* 
J. Heath. 

ij. ROOKE, 
A« C£(AMBIl£^ 



Feb, 5tli 



Marshall v. Birkenshaw. 



D 1 ati tat d T^^ ^^st count of the declaration in this case state^' 

thatPiaintiflF,at the A that whereas the Plaintiff heretofore, to wit, o-: 

requestor je:.^. and ^e.,at, ^c, at the special instance and request of o« 

livwed to th^ ^" E.B. and One JIf.jB., sold and delivered to the said E.M 

goods of a certain 
value, and that, in 
copsideration therei- 
of, and also in con^ 
fiideration that the 
Plaintiff, at the re^ 
quest of the De- 
fendant, would for« 
bear and give day 
of payment of the 
said sum of Ynoney, 
Defendant, by a 
certain note or 
memorandum in 
writing, signed by 
lum, undertook to 
pay hini the money 
and then alleged. 



and M. JB. divers goods, wares, and merchandizes of tl 
said Plaintiff of great value, to wit, of, ^c, whereof tl 
saidDefendant then had notice,and thereupon afterward 
to wit, on, ^c, at, S^c.y in consideration thereof, a3 
also in consideration that the said Plaintiff, at the spe&i 
instance and request of the said Defendant, would fc 
bear and give day of payment of the said sum of mone 
he, the said Defendant, by a certain note or memory 
dum in writing, signed by him, thfe said Defendant, vi 
dertopk and faithfully promised the said Plainti 
amongst other things, to pay him the said sum, 4* 
(proceeding to state money due from E. J5. and M. 1 
and the time and mode of payment for which the D^ 

that Plaintiff, relying on thd'promise of Defendant, did forbear and give day of payment 
the said sum, ^-c. After verdi<;t for Plaintiff the Court refused to arrest the judgment, on tl 
ground of the declaratioa not stating to whom the forbearance was given, 

fendar: 



IN THE FOBTY-FIFTU YeAU OF GEORGE III. 

fendant undertook). The declaration then alleged that 
the Plaintiff, relying on the above promise of the Defen- 
dant, ^^ did forbear, and from thenceforth hitherto hath 
^^ forborne and given day of payment of the said sum of 
^^ 140/. and the same, and every part thereof, still re* 
^' inains due and unpaid to the ssdd Plaintiff." 

The Pl^tiff having obtain^ a verdict upon this 
count, 



178 



1805. 



Marshall 

V. 
BiRKENSHAW. 



Vaughan Seijt. now moved to arrest the judgment, 
because the d^larationdid not state to whom the Plain- 
tiff forbore and gave day of pa3rment, and in support 
af the objection relied upon the case of Janes v. Ash^ 
htsmham^ 4 East^ p. 455. 

JBut the Court refused a rule to shew cause, observing 
tliat by necessary intendment E. B. and M. B. must hare 
been the persons to whom the Plaintiff forbore, an4 
that^though not specifically a]leged,yet it appeared to be 
so with sufficient certainty, viz. certainty to a common 
intent ; they also intimated that at all events the defect 
fa the allegation, if any, was cured by the verdict. 
Vaughan took nothing by his motion* 



' ( 
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1805. 



Feb. 5th. 



Lake v. Smith. 



In debt for double 
the yearly value, 
tmder4G.2. c. 28. • 
the Plaintiff, after 
ttating a demifie 
to the pefendant*s 
Mrife, and her sub* 
sequent intennar- 
ria^ with the De- 
fendant, alleged 
in the first count a 
notice to quit and 
demand of posses- 
sion delivered to the 
B^efendant and his 
wife, and in the 
second count alleged 
a notice to quit and 
donand of posses- 
sion delivered to the 
vnfe previous to her 
hitermarnage with 
the Defendant. 
Held that to sup- 
port the second 
coont the husband 
need not be joined 
for. conformity, and 
that to sustain tiie 
action it was not 
necessary to have 
given notice to 
the husband sub- 
sequent to the in- 
tennarriage. 



DJIBT for rent. The first count of the declaration 
stated,"that heretofore and before the intermarriage 
hereinafter next mentioned, and before and at the time of 
the giving of the notice to quit and making the demand 
of delivery of possession hereinafter also next nientioned, 
one Maria Smith, the wife of the Defendant, but then 
Maria Pettit, had been tenant to the Plaintiff for a term 
of years (to wit), from year to year, of a certain tene- 
ment, consisting of a messuage, dwelling-house, garden, 
and yard,with the appurtenances, situate in the parish of 
Saint George, Southwark, in the county of Surn/, of the 
said Plaintiff, theretofore demised by the said Plaintiff to 
the said Maria, determinable at the will of the said Plain- 
tiff, or the said il/an a, on the 24th day of June in every 
year, upon a due notice being given by either the said 
Plaintiff^ or the said il/iin«, to the other, half a year 
previous to tlie said 34th day (x^Junein any year, at and 
under a certain yearly rent, to wU, the yearly rent o; 
twenty-two pounds (rf lawful money of Great Britain^ 
therefore payable by the said Maria to the said Plaintiff.^ 
to wit, at the parish aforesaid, in the county aforesaid := 
and the said Plaintiff saith, that whilst the said Maria wa ^ 
such tenant to him as aforesaid, and before the giving th^^ 
notice to quit and making the demand of the delivery 
possession hereinafter next mentioned, to wit, on thefin 
day of Decemberyin the'year one thousand eight hundr< 
and two, at the parish aforesaid, in the county aforesai 
she, the said Maria, intermarried with the said Defeucz3 
dant. And that afterwards, to wit, on the second day ^^ 
December in the year aforesaid,at the parish aforesaid^ :■ 
the county aforsaid, and after the said intermarriage, a.: 
during the said tenancy, by virtue of the said demise a.:? 



Smith. 
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the re version aforesaid belonging to the said Plaintiff^ he, 18Q5. 

the said Plaintiff^ made a denumd and gave notice in V.-**^^— ^^ 

miting. to the said Defendant, and Maria his wife, for ^^* 

delivering the possession of the said tenements, with the 

appurtenances, to him the said Plaintiflf on the twenty^ 

fourth day of t/wwe then next, which was in the year of 

our Lord one thousand eight hundred and three, and 

thereby the said demise and tenancy, on the day and year 

lastafore^aid, at the parish aforesaid, in the county afore* 

Mid, ended and determined ; yet the^aid Defendant, not 

regarding the premises, nor the statute in such case made 

.^d provided, nor fearing the penalty therein contained^ 

after demand and notice in writing given as aforesaid for 

delivering up possession of the said tenements, with the 

appurtenances as aforesaid,to the said Plaintiff according 

to the said notice, did not deliver up the possession of the 

said tenem^nts,with the appurtenances,or any part there* 

^^y to the said Plaintiff according to the said demand and 

'lotice in writing, but altogether neglected and refused so 

^o do, and wilfully held over the said tenements, with the 

appurtenances, for a long space of time- after the said 

I^Wenty ^fourth day of June in the said year one thousand 

^^tt hundred and three^ to wit, for the space of five 

'Months then next following, and did thereby, during all 

*^ha.t time, keep the said Plaintiff, so being entitled to the 

tenements, with the appurtenances as aforesaid, out 

epoissession thereof, and the said Plaintiff doth aver, 

*^a.t the said demised tcnemeuts,with the appurtenances, 

^^ lield over and from the possession whereof the said 

*^la.intiff was so kept out as aforesaid, at and during the 

e of the holding over of the same,were of great yeariy 

ue, to wit, of the yearly value of twenty-two pounds, 

\vit, in the parish aforesaid, in the county aforesaid, by 

ans whereof, and by force of the statute in such case 

*^^^^e and provided, an action hath accrued to the said 

*^laintiff to demand and h^ye of and from the sstid Defen-r 

dant 
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1805. dant the sum of eighteen pounds six shillings and eight 

pence of lawful money of Great Britain^ parcel of the sum 
of one hundred and twenty-four pounds thirteen shillings 
and four pence above demanded, that is to say, at the 
rate of double the yearly value of the said demised te* 
ncments, with the appurtenances, during the time the 
same were so held over as aforesaid.'* The second count,, 
after stating the tenancy of Maria Smith as before, pro*, 
ceeded thus, ^^ And the said Plaintiff in fact says, that 
during the said tenancy last aforesaid, and before the in- 
termarriage hereinafter next mentioned, to wit, on the 
second day of December inthe year of our Lord onethoti* 
sand eight hundred and two, at the parish aforesaid, in 
the county aforesaid,the said Plaintiff made a demand an^ 
gave notice in writing to the said Maria for delivering 
. the possessicm of the said tenements, with the appur- 
tenances last aforesaid, to him, the said Plaintiff, on thes 
said twenty-fourth day of June then next^ whicl^was i 

• 

the year of our Lord one thousand eight hundred an 
three, and thereby the said last-mentioned demise an 
tenancy, on the day and year last aforesaid, at the paris 
aforesaid, in the county aforesaid, ended and determin 
And the said Plaintiff in fact says, that after the 
the notice and making the demand as last aforesaid^ 
wit, cm the twentieth day of June in thfe said year o: 
thousand eighthundredandthree,inthe parish aforesaL 
in the county aforesaid,, she,^ the said Maria^ interm 
ried with the said Defendant j yet the Plaintiff, not 
garding," S^c^ as before. There was a third count 
nse^and occupation ; and a fourth upon a quantum mert^ 

The Defendant demurred totiie two first counts, 
' assigned for causes " that it is not stated or alleged 
nor does it appear by or from the saidi first and secoj 
counts, or either of them, that any demand or demazi' 
for delivery of the possession of the said premises^ 
either of them, or any part thereof, was or were made I^jy 




s 
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the said Plaintiff^ or his iigent or agents thereunto law- 180S« 

fully authorized, at or after the expiration of the s^d 
tenancies^ or either oi them, in the said first and second' 
counts mentioned ; nor does it appear in, by, or from the 
said firi^ and second counts, that any demand of the pos- 
session of the said premises, or any part thereof,ivas ever 
made of or upon him the said Defendant » And atso for 
that, on the contrary thereof, it appears in^ by, and from 
the said first and second counts,that the said Plaintifi* de-^ 
mandedthe possession of the said premises before thesaid 
O^fendant was interested therein ; and also before the 
said Plaintiff was entitled, to such possession ; and alsa 
for that the said first and second counts are in other rc^ 
spcc$» informal^ uncertain,, and insufficient." 

7o tiie third and fourth counts the Defendant pleaded 
MildebeU 

The Pkiatiff joined in the demurrer and the issue. 

Bef^.Ser]t«.in support of the demurrer* The Plaintiff 
'^ this case has joined two counts which ought not ta 
kave been jmned. The first is founded upon a notice ti> 
S^t, given after the intermarriage between the Defen- 
^^>it imd his wife to them ; and the second^ upon a no- 
^*^^ given to the Defendant's wife before the marriage, 
'^ the latter case, therefcMre, the Defendant's wife ought 
^ ba^e been je^ed for conformity. 

fiut the Court said, that the oflence was not complete 
^^til the day for delivering possession had arrived, the 
^^ffiftnce itself consisting in not complying with the de* 
^*^^)ul to deliver possession at the time wh^ it ought to 
^ complied with.. And that as the estate was in the 
^Udiiand^s possession, at the time when the possession 
^^^tobedelivered,^ the offence was eonimitted by him.. 

Mest Serjt. th^n insisted that if the husband was liable 
^ 1)e sued sdone^ a demand ought to be made upon him ; 

and 
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1805. and that the second count was bad for want of Areniiig 

jBUch deinimd : that the Words of the statute (a) were^ 
^< that if any tenant should hold over after demand made 
and notice in writing given for delivering possession, be 
sIiaH pay to the person kept out of possession douMe the 
yearly value*" And although Lord Mansfield had de* 
cided in the case of Wilkinson v. Colley, 5 Burr. S691« 
that a notice in writing was itself a sufficient demand^ yet 
tbat decision was not applicable to the present case^where 
. the notice was given to one party, and an action for the 
double value brought against another ; that although the 
. statute was in some respects to be considered as a remedial 
law, the action being given to the party grieved, yet that 
it also operated as a penal law upon the tenant, ^double 
rent being in the nature of a penalty, consequently the 
tenant could never be made a delinquent without a de— 
mand ; that no inconvenience could arise from requiring^ 
such a demand, since it would not be necessary that sue 
demand should be made till the expiration of the tenancy 
and the Plaintiff would have no more difficulty in ascer 
taining upon whom to make the demand than again^^^ 
whom to bring his action. 

• • 
Marshall SeT}U contra was stopped by the Court* 

Sir James Mansfield Ch. J. I do not think that :it: 
was necessary to make a demand on the husband ; tla^ 
husband and wife are one person 5 the husband comes i^ 
tinder the wife ; he takes her estate, and can only takc^ it 
in the same right in which she had it. If a woman, bein^ 
tenant from year to year, receive six months' notice; €^^ 
quit at the expiration of the year, and then marry, con ^^ 
be said that the husband has a right to hold over after !£■> ^ 
expiration of the year ? The 4 (r.2. has been coJ 
sidered to be a remedial law. Lord Mansfield^ in 

. («) 4 Geo. 2. c. 28* 5. 1. 




I 

IN THE Forty-fifth Year of GEORGE III. 179 

case of Wilkinson v. GoUet/^ said that it was not like a 180$. 

penal law where a punishment is imposed for a crime,but 

that a remedy was given to the party grieved. Great 

inconvenience might arise to landlords if a fresh demand 

were deeniled necessary , since they may not know whether 

their tenant is married or not. In the common case, if 

a tenant receives notice to quit^nd does not coitiply with 

it, he is liable to pay doublethe yearly value for every 

year that he holds over, and this is recoverableby aqtion. 

If a man marry a woman, who is tenant to another, he 

is bound to enquire imder what conditions she holds the 

estate, whether from year to year, when the year ends,and 

whether she has received any notice to quit. The bbliga- 

tlon of the woman to pay double the yearly v^lue, in case 

Ae notice be not complied with, can never be got rid of 

by the husband's omitting to make inquiry, or the wife 

deceiving him, or concealing the notice to quit. As to a 

demand upon the husband, after the expiration of the 

year, it does not occur to me how it can operate ; the 

offence is complete, if at all, at the pnd of the year, and 

^ the husband be not then liable, I do not see how he 

^'^n be made so afterwards, 

Chamcre J. The case strikes me rather differently ; 

* ^m not aware that any delay or inconvenience can arise 

^**ona requiring a fresh demand to be made upon the hus- 

^^^d. Whomsoever tlie landlord finds in possession he 

**^y; require to deliver up the premises. The words of 

^^ statute . require a demand to be made ; they are, 

* after demand made and notice in writing given for 

Slivering; possession." The case of Wilkinson y^ Colley 

^as a strong decision in the landlord's favour. I think, 

however, that the Court was right in considering the 

^^tute as a remedial law. They therefore held that a 

^^lice to quit included a demand. But still it appears to 

^^ that a demand ought to be made upon the party against 

- ' whom 
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1805.- whom a penal action is to be brought. This is not ai 

action for double rent, but for double the yearly value 
There is a distinction between the 4 (? . 3. and the 11 17. S 
The iG.S. relates to notice given by the landlord, whef 
it may be presumed that the premises are of greater yearly 
value than the rent paidi The 1 1 (r • 2« relates to notio 
given by the tenant, and that statute gives a remedy b; 
distress W/hich might affect the property of other persoiu 
This circumstance operates strongly "on my mind« Fo 
the two statutes being in pari materia^ may be considerei 
as throwing light on each other, (a) It seems to me 
therefore, that a demand ought to have been made upo] 
the husband. ^ 

Hbath J. I cannot see any reason for two demands 
The act speaks of one only, and thatmay be made befor 
the expiration of the term, and that has been made. Th< 
estate of the husband is a continuation of the wife' 
estate. The double value has been called a penalty, am 
it is so in some degree, but the law is ajso a remedis 
law. 

RooKE J. If the case of Wilkinson v. Colley be law^ 
think that it decides t^e present case. That casehas A 
termined that nothing more is required than that a iioti< 
to quit should be given to the tenant ; and if he do m 
quit, he is liable to pay double the yearly value ; and tl 
statute was there considered as a remedial rather than 
penal law. The act indeed does give a penalty, but it i 
to the party grieved ; and this is a distinction whiich bm 
often been taken between remedial and penal laws. Hera 
the tenant receives a notice to quit, and then maniesi 



(a) See the case of Timrnku ▼. held not to be so far acts mpoH «mu 

BowUsony 3 J^imt. 603. where the tetid as to make a notice ^leri^ 

two acts of 4 G. 2., and ii G,^, necessary under the latter act be- 

were mock cmi^dered and com* cause required by Aefln^. 
mei^cdttpon by the Conrt^and were 

How 
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How is the landlord to know whether his tenant be mar- 1805. 

ried or not, and if the demand be not made before the 
expiration of the term, the penalty is not saved. The 
husband, when he marries, takes his wife with all her 
debts ; he is quite as likely to know this obligation to 
deliver possession, as the bond and simple contract debts 
of his wife, and yet it is not necessary to make a de- 
mand upon him before an action is commenced for such 
debts. For these reasons, I think that judgment should 
be given for the PlaintiflF. 

jgffpf^ - * Judgment for the Plaintiff, 



ScoTT and Another t). Thompson. Feb. sth. 

^ I iHIS was an action on a policy of insurance, dated Policy en goods 
—I 16th S<?»^ew6cr 1801, at and from ifijcrpoo/to^m- on^^^^^daparticu- 

^ • X- ' Jar ship from A, to 

^terdamyUgainst sea^risk andjire o«^,upon goods onboard 3. « against sea- 
"tlie ship or vessel, called the Sophia Fredericaj at three . "sk and fire only f 
gruineas and an halfpenccw^. The Defendant underwrote ^ / ^^ * * 

^ . . . voyage from A. to 

*^r 200/., and the interest was averred to be in the Plain-, b. the ship was cai- 
tiffs. The action was brought to recover an average loss nedoutofthe 

\^ - course of the voyage 

sustained by sea-damage. The cause came onto.be tried ^y ^ j^j^ .g g^ip 
the 21st day of Decemfter 1804,before ChambreJ, and.a: but being after- 
special jury, when a verdict was fonnd for the Plaintiffs, Z^^ released, 

K r» » ^ 111 n .she proceeded on 

^y consent, for 200/., to be reduced by a rercrence in the voyage insured 
Respect to the amount, in cake the Court should be of; ^^ while so pro- 
^pinionthatthePlaintiffwasentitledtorecoveruponthe ?^^^*^^f' thegiods 

« "^ msured sustained 

♦allowing case. The Defendant underwrote the policy sea-damage ; held 
^^ question for !200/. , and received the premium ; the ship ***** ***^ under- 
^^saneiitral vessel belonging to Daw^22c/ 154 cas6s of. ^"^"j^ga^ '* 
^uvannah sugar, of the value of 1469/. Is. 1 lcfc,'theprp* 
P^^tty <tf the Plaintiffs,were shipped at Liverpdol for Ani^ 
^{<^rdam previous to the voyage, which.were loaded under- 
^i« majesty's licence for the voyage, and were the subject 
VoL.I. N.R, O of 
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Scott 
and Another 

V. 

THOMPSOIf* 



of the insurance. On theSSd September 1801, the saidi 
vessel and cargo sailed from Liverpool upon the said voy- 
age, staunch, strong, in good order and condition,^ and 
well and sufficiently provided in all respects. About 
10 A.M. on the 1st October ^ in the course of the said 
voyage, thcisaid vessel was boarded by his majesty's brig 
jRot^^^commanded by Captain James Saumlers^who took 
possession of the Sop AiajFrcdcWca,and carried her,again8t 
the will of the captain and crew, out of the Course of her 
voyage to Amsterdam^ into Falmouthy where she arrived 
about 13 at night, the same day, in possession of and un* 
der the direction of the officers of his majesty's said ship 
the JRaveriy who moored and detained her^here until the 
12th November 1801. On the 12th November^ she was 
released and immediately prbceeded from Falmouth for 
Amsterdam* On the 20th November^ being off the coast 
ofHoUand, she was there detained by tempestuous wea^ 
Iher until the 2ith^ during which time she sprung a leak^ 
and on the 24th Novemlfersbe arrived 9XAmsterdamy and 
imloaded her cargo, wliich was found to have sustained 
sea-damage ; but it was admitted on the part of the Plain- 
^, that no part of such^sea-damage happened before her 
detention by the brig jRaven. Whenthe said vessel sailed 
firom Liverpool J she was furnished with all the proper do- 
cmments for the said voyage, which were on board her at 
the time of the said detention. On the part of the De- 
fendant, it was contended that the said ship, being so 
taken out of the course of her voyage to Amsterdam into 
JFa/niotfM,wasadeviation andputanendtothe insnnmce. 
The question for the opinion of the Court was, Whesther, 
under the circumstances of this case, the Plaintiffib were 
entitled to recover ? If the Court should be ci opinioii 
ithat the said goods were covered by the insurance, 
after the ship was so taken out of the course of l^r 
Yojrage, a verdict was to be entered for the Plaintiffs for 

such damages as the arbitrator should find due. If the 

Court 
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Court should be of opinion tliat the insuranoe was detet- 
mined by the above circumstance, then the rerdict to be 
cilter^ for defendant. . 

It was agreed at the trial, that.at the desire of either 
party this case niight be turned into a special verdict; 



183 



/• 



Ba^ei/ Serjt. for the Plaintiffs. The only quemion 
iirising upon this case is, Whether the underwriters aite 
discharged on the grolit^ of the injury having happened 
to the cargo out of the direct course of the voyage, and 
in a place to which the srhip would not have gone but for 
the forcible interference bf theicruizer by which she was de- 
tained ? Deviationmay be excused by th e circumstances 
which caused it,- as if it be to seek convoy or to avoid a 
'storm. In Eitanr. Brogdetiy ^ S/r. 1964. jwhere apolicy 
w^ effected on a ship, carrying letters of marque, from, 
Bristol to NewJbufMand'y and the orders of the owners 
i«rere to put a few hkn&s on board any prire that might be 
taken, and send hcr to Bristol j but that the ship should 
proceed to Newfoundland,' notwithstanding which the 
crew obliged the captain to go back to jBmto/ with a prize 
t^^ken in the voyage, and in so doing the ship insured was 
c^ptur^d ; it was held that this deviation was excused on 
account of the force exercised on the captain. In this 
case the deviation is excused because it was unavoidable ; 
and if so, the voyage was not thereby put an end to. 
Notwithstanding this policy is confined to sea-risk and 
fire, the uiiderwriters take upon themselves any loss aris-^ 
log fr^om either of these causes, though occasioned by a 
delay and protraction of the voyage, which may be 
lEucribed to some other cause. Suppose]the insurance to 
hiEive been againstlfire only, and that,on the eve of the ship 
'sailiBg, she had met with an accident which had delayed * 
her voyage,and then she had proceeded and been destroy* 
ed by fire, can it be doubted that the underwriters would 
havebeehliabk? TBecasesofZ)mop/v,Pfls«wore, IBos. 
' ' * O g * Pulh 
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Sr Pull 200, and Driscol\. Bovil, 1 Bos. * Pull. 31* 
proceeded upon principles similar to those which govelii* 
ed the case of Elton v. Brogden. In those dascs the ques- 
. lion turned principally upon the return of the ship to 
Lisbon (the voyage being from Lisbon to Madeira^ from 
Madeira to Saffiy and from thence back to Lisbon), be- 
cause at Madeira the crew, being alarmed by reports of 
cruizers off Saffi, quitted the. shijp aiid refused to return, 
. unless the captain would promise to sail immediately for 
,Lisbon,'i2Lnd in the latter case Mr. Justice BuUer said, 
" Whether the deviation were justified by necessity or 
jnot rests upon one plain fact, viz.. that, on receipt pf the 
intelligence of ^(mi^ Moorish cruizers being off Sq^, the 
crew refused to. prpceed. What thien, could the captain 
do but return ?" Now in those cases the underwriters in- 
, f^urredgreaterriskin consequence oftheretumofthesbip^ 
and y£t they were, held liable. Suppose a ship insured 
from all perils, except fire, and that, when she is about 
to i^ail, a fire should happen, and the ship be prevent- 
ed ffom sailing so $Qon as she would otherwise have done^ 
and that, after being repaired^she should sail and be lost ; 
in such case, the underwriters would be liable,] and yet 
theirsituation would be difierent from what it would have 
been if no fire had happened, and the sh\p had sailed s^t 
the period, she first intended. 



Best Serjt. for the Defendant. No case has been cited 
in'which underwriters have been called upon to pay under 
.circumstances similar to those which have happened in 
this case, and it is clear that the underwriters on this 
policy (lid not contemplate the loss which has happened. 
Had not tlie ship been interrupted in her voyage and de- 
tained, she would have reached the end of her voyage be^ 
fore the time at which the loss happened. On what prin- 
ciple of justice then are the underwriters called on to pay 
in consequence of this accident ? Are they to be held 
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liable for all risks arising from detention, thougb the 
policy is confined to sea-risk only. ? If the argument of 
the Plaintiffs prevail, there will be no necessity hereafter 
to introduce the words " detention of princes" into a 
policy, for without these words the assured will be pro- 
tected from that peril . The principle upon which under* 
writers are discharged by a deriation is, that another 
yoysige is substituted. Now suppose the ship in this case 
to be detained five years, and then to proceed to her 
original destination, would the voyage still bethesame ? 
That deviation is justisfied where it arises from necessity 
cannot be doubted ; but then the deviation must be forthe 
benefit of all the parties to the contract. Deviation to 
avoid capture or a storm proceeds upon that principle ;- 
but no case cai^ be cited to shew that a deviation is ex* 
cused which is to avoid a peril to which the underwriter 
will not be liable if it happen. That circumstance dis- 
tinguishes this case from Elton v. Brogden^ Dtiscoly. 
Passmore^ and Driscoly^ BoviL 

On this day the opinion of the Court was delivered by 
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Sir James Mansfield Ch. J. who, after stating the 

case, proceeded thus.' For a short time 1 entertained a 

doubt whether on ^is limited policy the Plaintiff was 

entitled to Recover. That doubt arose from not having 

sufiiciently attended to the circumstances of the case ; 

and the argument and authorities cited have satisfied me 

that the Plaintiff is entitled to rccovc^r. The only ques* 

tion is. Whether, as the ship was taken out of her course 

by the captain of tlieking*s ship and detained at Fal-* 

mouthy and the voyage was thereby made longer than it 

would otherwise have been, th^ underwriter is relieved 

from his obligation to indemnify the assured during the 

remainder of the voyage ? Nothing is more clear than 

the general principle thata deviation nevprgut&aneij^ tp 

the insurance, unless it be the voluntary act of those who 

O 3 have 
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have €he mimagement of the ship. Here the kiijt^ of the 
oas^ excludes the idea of the deviation(as the going %oF€Up 
mouth bus been called) having beeii voluntary. Tfae^ship 
vas carried there by force, and without toy consient of 
those who bad the management of the ship. Deviatioii 
occasioned by force, and deviation. bccasioned by neces!» 
sity are the same ; for necessity is fo|;pe. It is no matter 
whether it be the want of repair, or any other immediate 
danger,which renders the deviation necessary. When the 
deviation is necessary ^d unavoidable, it has no effect on 
the obligation of the insurer. Three or four cases have 
been cited. The last of them, namely, Driscol v. Pass* 
9fiore,proceededupolithe same principles as ihotot Eltori 
T. BfogdeniA Strange^and both cases are distinguishable 
from this. In one of those cases there was a deviation, the 
ship havingbeen carried back to Bristol; and in the other, 
the ship was forced to retutn by the crew* Though at 
Srst it struck me that there was something like a difference 
between a limited and a general policy ; yet, on further 
consideration, I do no,t think that there is any difference. 
In the case of Elton v. Brogden^ the Court do not seem to 
have considered the act of the crew as ainounting to bar-* 
ratry, and indeed it would be difficult to make it appear 
that it was barratry* Assuming then that there was no 
barratry in that case, there is nt> ground for making a dis- 
tinction between the present case and that of a general 
policy. Indeed if the act of the crew in Elton v. Brog^ 
den had amounted to barratry, it could have made no dif- 
ference. It seemed to me at first that if a Defendant in 
an action on a general policy of insurance should insist 
upon a deviation, it might be answered that such devia- 
tion was occasioned by barratry which was another risk 
for which the underwriter would be liable on the policy.. 
But that would be no answer ; since it would amount to 
charging the underwriter under a declaration upcm k sea- 
irisk^ for barr^t];y to which he could not be prepared to 

answer; 
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answer; tmd lie never could be liable, directly or in- 
directly, on a declaration 'which had only led him to de- 
fend himself against a sea-risk. Considering this case, 
therefore, and the other ca^es >irhich have been decided, 
I do not find any thing like a real distinction between the 
jMresent insurance and the ordinary insurance, including 
all the risks which are inserted in policies in general. We 
are therefore of opinion that the Plaintiff is entitled to re- 
cover. 

Per Curianiy Judgment for the Pkintiff. 

The Court gave leave to the Defendant to turn the 
case into a special verdict. 
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T[IS was an action of replevin, wherein the Plaintiff 
declared that the Defendant, on the 8th day of A'o- 
vember 1802, took the Plaintiff *s cattle in a certain glace 
called Rodells Ground^ in the parish of Methwoldy in the 
county of iVor/b/A-, and unjustly detained, Sfc. 

The Defendant avowed that he took the cattle, and de- 
tained the same by the authority of a certain act of par- 
liament which was made and passed in the 35th year of 
the reign of his present .majesty for improving th6 drain- 
age of the middle and south levels, part ofthe great level 
of the fens called Bedford Xer e/,and the low lands adjoin- 
ing or near to the said levels, as also the lands adjoining 
or near to the river Ouzc^ in the coimty of Norfolk^ 
drawing through the same to the sea by the harbour of 
King^s Linn^ in the said county, and for altering and im- 
proving the navigation ofthe said river Ot^2e,fTomornear 
a place called Eau Brinks in the parish of Wiggenhall St. 

assessment )uui been made^ and liiat the distress 

O 4 -Mary, 



rdb. 9th. 

CommissionerSy 
nnder an act of par- 
liament, directing 
them yearly and 
every year to rate, 
charge, tax, and 
assess certain lands 
for a certam num- 
ber of yearsy having 
omitted to make 
any rate or assess- 
ment for several 
years, at length 
made an assessment 
for one year, and 
added to it the ar- 
rears of the past 
years, and levied 
for the assessment 
so made inclading 
such arrean. Held 
that no arrears could 
be dae for the years 
respecting which no 
was therefore bad. 
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Mart/^ in thesRid county, to the said harbour of JTiitg*^^ 
JLafmij and for improyinj^ and preserving the naytgatioii 
of the several rivers communicating with the said river 
OuzCj for and' in the name of a distress, as well for a cer* 
tain large sum of money (to wit) the sum of 37/. IS*. lOrf. 
for so much money theretofore duly taxed, charged, and 
assessed under and by virtue of the said act, upon certain 
lands of which the said place in which, S^c^ from the 
time of the making of the said act, hitherto hath been and 
still is parcel, as also for a certain penalty, at the rate o 
3s, 4rf. for every 20^. ofthesaidsumofST/^ 12^. lOd.yin 
curred and forfeited under and by virtue pf the said act 
by reason of the non-payment of the said sum o 
37 L 12s. lOd. And the Defendant also made cognizanc 
to the same effect with his avowry . The Plaintiff replii 
respectively, de injuria sua propria y and issues we 
thereupon joined. 

The cause came jOu to be tried at the last assizes 
the county of Norfolk^ before Mf * Justice Grose j whe 
verdict was found for the Plaintiff, damages I^., subje- 
to the opinion of the Court, on the following ea§e : 
^The lands, in respect of which the distress was tak^ji^ 
are part of certain lands called Mdhwold Severals^ in fcjbe 
parisli of Methwoldy in the county of Norfolk j and if e ire, 
from the time of passing the said act referred to in tlie 
pleadings, to the time of taking the distress, held under a 
lease from the cjrdwnby RichardPaulJodrell esquire,aiid 
were occupied during the whole of that period by th-C 
Plaintiff as his tenant thereof. They are within tli« 
boundary of the act, and within the jurisdiction of tti.< 
commissioners of drainage mentioned therein. They ajr« 
also included in what is called Feltwdl first district, am. ^ 
also in what is called the second district,in the assessmen '^^ 
hereinaiter mentioned ; the said commissioners ]|^avin^^9 
for the purposes of convenience, divided the wHole trac:^^ 
pf l^fld yhich is subject to the prpyisipns of tl^is act int-^ — ^ 

eleve ^ 
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eleven districts. The Defendant has always been, since 
the passing of the act, the sole collector of taxes duly 
appointed for the second district aforesaid. 

The 58th section of the act enacts, that the lands and 
grounds particularly specified and described in the begin- 
ning of that section (of which the premises in question 
are parcel) should yearly and eyery year for the space of 
15 years (which has since been extended to the term of 
ten years by the 36 Geo, 3. c. 3. to be computed from the 
84th of June 1795) be and the same were thereby rated, 
cliarged,taxedy and assessed ; and the said commissioners 
for drainage were thereby required to rate,tax,charge,anfi 
assess the same during the said term with a yearly tax,not 
exceeding 4c{.for and uponevery acre of the said lands and 
grouuds, as well conunons as severals, which said tax so to 
be as8^ssed,rated,andcharged,was,in respect to any lands 
on demise from his majesty , to be paid by the lessees there- 
of^ so long as they should continue lessees of the same ; 
and on all other lands, should be paid by the respective 
owners or occupiers of the said lands ai^d grounds so to 
^ charged therewith yearly during the said term, the 
first payment thereof to begin and be made on the 24th oj 
*^une 1795, and the remaining payments on the 24th day 
^f June in each successive year, to such person or persons 
^ the said commissioners for drainage from timp to time 
should appoint to collect and receive the same, to be ap- 
plied to the purposes of the act. No assessment was 
^^de by the commissioners ftir the years 1795, 1796, 
^'^07 y and 1798, except as hereinafter stated. 

The first assessment made by the said commissioners of 
^^inage, under the said act, bears date the 7th day of 
"^^tj/ 1800, and purports to be a rale of ^d. per acre per 
^^^um on all such fen lands and low grounds subject to 
^Undations, lying within the boundary of the said act ii| 
^l^e district called the second district, for one year, com* 
^^ncingthp 24th o£ June 179S and ending S4th June 

1799, 
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1799, with an account of the arrears the* dm^ and 
charges particular kums on the persons aiMl lands'thefein 
mentioned, and is made on Richard Paul Joffff^e^qntre* 

The second assessment made by the coromiftstoliers 
bears date the 7th day of August 1801, and purparts to 
be a rate of 4{f. per acre per annum, on all sudi fen lands 
and low grounds (sulyect to inundations) lyii^ within 
the boundary of the'said act in the district calkd the se« 
eond district, for on&>year, commencing the S4th June 

1800, and ending 84th June 1801, with an account of 
the arrears then due, and this assessment is also made on 
Michard Paul Jodrell esqxnre. / 

The third assessment made by the said commissionerv 
bears date the 26th of August 1809, and purports to be 
a rate <^ ^d, an acre per annum, on all such fen lands and 
low grounds, subject to inundaticms, lying within die 
boundary of the said act, in^the district called the se- 
cond district, for one year,' commaicing the 24th Jum 
1802, with an account of arrears then due ; this assess* 
ment is made on the Plaintiff by name. 

These three severarassesments were made at adjourn^ 
ed quarterly meetings, duly holden and duly adjourned^ 
and due noti<!e was given of the same; and also notices 
for the payment of the several taxes assessed in and by 
those three several assessments were respectively pu- 
blished and given, according to the directions of the aet 
in that behalf. 

On the 8th of November 1802,the said taxes and arrears 
not having been paid according to the notices^ the De- 
fendant distrained the Plaintiff's cattle, under a warraat 
6r precept under the hands and seals of five of the said, 
commissioners of drainage forS7/. 12^. \0d. for eigk^ 
^ears drainage tax, charged upon the Plaintiff fiwr 
282«, Ir. 19p. ; and also for 6/. 5*. 5^rf., b^ing a pe— 
halty of 3^» 4rf, for every 20^. incurred by non-paymeaft 
itf the said tax^ and notice of the distress, tc^ether witii 
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Bffk ifivieiitorir of the cattle disttained, if as in due mamier 
Sjea-yed upoai the Plaintiff. 

No other sum was ever demanded of the Plaintiff iMa 
Die above, sums of 37 1, 12^. lOd. and 61. 6s. b^d. 

About SO^POO/* have be^ raised upon the country 
under the tax of id. per acre^ and about 18^000/. of thid 
sum have been abready expended by the conimi^sionerls^ 
the greater pjart of which has been applied in discharge 
pf the expences of obtaining the act, which was con- 
tested in three successive sessionS| and the greater part 
o£the residue in payment of the expences since incurred* 

At the time of m^ing the distress the commissioners 
had about ISQOL or 1400/, in the hands of theilr treasurer. 

The question for the opinion of the Court is^ Whether 
the Plaintiff is entitled to recover ? 

This case was twice ai|pued ; first in Trinitt/ term last 
by Sellon Serjt. for the Plaintiff, and Bay lei/ Serjt. for the 
Defendant, and now in this term by Best Serjt, for the 
fovmer, and Lens Serjt. for the latter. 
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Arguments for the Plaintiff. The warrant for distress, 

CHd which the Defendant relies, is bad, inasmuch as it is 

founded not on one, but on three distinct rates, and each 

^thoic rates comprises several years. For four years, no 

Assessment whatever appears to have been made,and then, 

^% the eod of t]|^e fifth y ear,the commissioners assesis for the 

y^r immediately gone by, and also include the arrears 

^f the four years during which no assessment was made» 

^hesamec^biservation applies to all the assessments. Now 

^ power given to the commissioners by the act is to 

^'^^ a rate " yearly and every year," and not to make a 

J^te for a period longer than a year. Indeed it appears 

^ have been the intention of tne legislature that the 

^^ should be made from time to time at certain 

^^^^ periods, and thatthe commissioners should be pre^ 

^^^finomnutlcingonie sweeping rate just as it should 

^ suit 
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rait their convenience. If iiwete otherwise, the fenan 
might be obliged to pay a heavy charge upon the land 
which he would have no means of reimbursing bimsel 
by means of deduction from4Ms^rent ; for the land^ upo) 
which the charge is imposed being poor lands, a sweep 
ing rate for several years would exceed the amount c 
the rent. In like manner, a remainder-man might b 
compelled to pay this charge, not on account of his ow 
occupation of the land, but on account of the occnpatio 
of his predecessor the tenant for life* These circmt 
stances demonstrate that not only the words, but tE 
spirit of the act requires the assessment to be made at 
nually . A i^strospecti ve poor rate is bad, and that b^ 
cause if permitted, it might fall heavy upon new comer 
in a parish, while tlieir predecessors would altogethei 
escape. And yet the words of the statute of EHz. , ondei 
-which poor mtes are made, direct them to be made 
*^ yfcekiy or otherwise.^* The same principle apjdiestc 
rates made under this act. The distress therefore is di- 
together irregular, inasmuch as the warrant extends tc 
the arrears of former years daring^ which there wasnc 
assessment, and indeed, if supported in law,' would bf 
neither more ndr less than a judgment for a small sum 
and a writ of execution for three ot four times tb< 
amount of that sum. With respect to the penalties, tk 
warrant to levy them is also bad, if the argument as t^ 
the arrears prevails ; for no man is bound to pay that t 
.which he is not liable, and consequently cannot incti 
penalties by his refusal. The warrant is also objec 
tioiiable on the ground that it is issued against Newio 
Sot arrears under an assessment made on JodrelL 

Arguments far the Defendant. The 75th section of tli 
act completely answers the last ^objection, for it mak^ 
the person in occupation of the land liable in the first it 
stance for the rate, though mads iupdn the^owner, an 

thoug 
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|Im4^ttgib the owner be ultimately liable* Indeed the rat^ 
msLj be made either upcm ihe owner or occupier ; and 
seotipn,76 fNrovides, that iflands be unoccupied they shall 
feqnaiii as a security for the rate, and any goods or chdt- 
tels^ which shall at anytime be found upon them,SshaU be 
distrained on that account. In that case, therefore, the 
cli^arge must fall upon some person not rated, for the as^ 
sessment being made upon vacant lands will be levied 
upon the firat person who becomes the occupier of those 
Iajids« The period, for which the power of imposing the 
ra4e was given by the 35 G. 3., was extended by an act 
pa4S8edin the following (a) year, and the preamble of that 
act, referring to the act of the preceding year, says, " and 
whereas by the said act a yearly tax of 4rrf. per acre is 
rated, taxed, charged, and assessed upon," S^c. and then 
the statute proceeds to direct that ' ^ the said tax odd. pjsr 
acre thereby laid and imposed" be continued for a fur- 
ther period. Although the words of the first act be 
*^ yearly and every year," and that perhaps may be the 
better way for thp commissioners to adopt, still notwith- 
standing this direction yearly to reduce into form a cer-. 
taincharge already specificallylmposed by th e legislature, 
the question is. Whether that direction be so imperious 
thatno other time for so reducing the rate into form can 
be substituted. It is evident that the act considers the 
commissioners as mere ministerial agents for putting into 
form that rate, the propriety and extent of which is pre- 
viously decided upon» The case of The Kingy, Tawney^ 
^iRnym. 1011. Salk.53l. S. C, only decides that a 
'retrospective poor rate must not be made eo nomine. Un- 
doubtedly if a tenant for life had made default in payment 
of the rate, the lands would be chargeable in the hands of 
^he remainder-man, who could only resort to the executors 
^f the tenant for life. However that may appear to be a 



r 



(a) 36G,3. c. 33. 



hardship, 



ISOS. 



V t 




19t 



CASES m HILARY TERM 



1805. 




hardship, the profvisions of the dot will not be altef 
thereby ; and indeed it is equally hard that the lati 
should be chargeable in ihe hands of rack renttenan 
The statute howeyer has created that hardship. By \ 
43lI/t>.oyer8^rsare directed to be appointed in Eia\ 
week, orwithin one month of £a5^«r,andyet in Tk€ Kt 
T* Sparrow^ Sir. 1123. the Court refused to quash ana 
pointment maifeafter that period. Indeed in DimritM 
Bot/Sy 6 T. It.SSO. Lord Kenyon erpressly declared tl 
a prospectiye poor rate might unquestionably be got 

Cur. adv. vt 
The opinion of the Court was now delivered by 



Sir James Mansfield Ch; J. Consideringthe olje 
for which the statute in question was passed, and whi 
we must suppose to have been deemed very beneficial 
the public by the legislature, I cannot but regret thattl 
action has not been compromised. With a view to cai 
into execution the plan in which the act originated^ 
moderate tax has been imposed on all those lands whi 
are to be benefited by that plan. The greater part of tl 
tax has, we are given to understand, been already lulSi 
but this Plaintiff (or those by whom he is put forwai 
wishes to have the opinion of the Court, whether he 
' bound to pay. With respectto th6 general question arisi 
upon the words of the act, and the power of the comm 
fiioners to make the rate in the way the rates in questi 
have been made, we think it better not to give a 
opinion, because there is a clear ground arising on t 
warrant which enables us, though with great reluctanc 
to give judgment in /ayour of the Plaintiff. Unfort 
nately we are compelled to gratify the wishes of an i 
dividual at the expence of the public, in a case in whi( 
it has never been intimated that the rates now in dispu 
lirere improperly assessed by the commissiohers. Tl 
Defendant has avowed generadfly under the act 
( . parliamoD 
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parliament, whereas the sum for which the warrant was 

granted, and the distress levied, is a sum calculated upon 

three several raten made in the years 1800, 1801, and 

180S, and each of which rates includes the arrears of 

thosQ years during which no assessment whatever was 

nade. Indeed it is evident^ from the language of the 

commissioners apd their proceedings, that they intended 

tocharge persons not only with the sums rated and assess- 

#d upon them, but with what they improperly call arrears 

of those rat^ which never were made. How then is it 

possible to support this distress, founded on a warrant to 

levy the arrears of a tax which the case itself states never 

was in fact imposed upon the Plaintiff and those other 

persons chargeable under the act ? We do not decide 

whether the rate may or may not now be made for each 

jear that has elapsed, and for whicli no rate has actually 

been made, but we think the tax for each year must be 

imposed by the commissioners befdre any arrears for those 

yeus can be levied by distress. The consequence of this 

opinimi will be, either that the comnussioners must make 

newrates for the several years during which they have 

omitted to make any rate, or if that should be deemed 

impossible, they must apply to the legislature for a new 

of parliament. 

Ptr Curiam^ Judgment for the Plaintiff. 
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Smith v. Taylor. 



Action for these 
liords spoken byl 
Defendant of the 
Plaintiff in his pro- 
fession lof a phy- 
sician^ *' Dr. S. has 
opset all we have 
done, BSkd die he . 
(t^e patient) must.'^ 
It was proved that 
the Plaintiff had j 
practised several 
years as a physician^ 
and liaving b^n 
called in daring the 
absence of a physi- 
cian, who, with the 
Defendant, attend- 
ed tlie patient ; the 
Defendant as apo- 
thecary made up 
the medicines pre- 
scribed by tlie Plain- 
tiff for the pat jcnt 
in question. Qnsere, 
Whether on this 
declaration it was, 
necessary for the 
Plaintiff to produce 
a diploma or other 
<lirect evidence that 
he had taken a de- 
gree in physic, in - 
order to maintain 
the action ? 



fTlHIS^vas an action dn the case for defamation* 
A The first Count of the declaration stated, that the 
PlaintiiF before and at the time of speaking the several 
false, scandalous, malicious, injurious, and defamatory 
words after mcntioned,was and thence continually hither- 
td hath been and still is a physician, and during all that 
time used and exercised and yet doth use an,d exercise the 
profession of a physician, and hath always hitherto be- 
haved and conducted himself in his said profession with 
great skill, care, judgment, and integrity, and before and 
until the speaking of the several false, scandalous^ ma- 
licious,inj urious^and defamatory words after mentioned, : 
had acquired great riches in his profession, and had de* 
servedly gotten audobtained the good will, confidence, 
and esteem of many good and worthy subjects of out lord 
the king, who before and at the time of the speaking the 
said several false, scandalous, malicious, injurious, and 
defamatory word after mentioned, had employed' the 
Plaintift' as a physician inihe way of his i^oresaid pro- 
fessiou, to ^vit, at, <Sr. That the Defendant before and 
at the time of speaking and publishing of the several false, 
scandalous, malicious, injurious, and defamatory words 
after mentioned, used, exercised, and carried on the busi- 
ness and profession of an apothecary, and had been and^ 
was retained and employed in his business and profession, 
of an apothecary to attend, and had attended, and did_ 
attend one Richard Ildsdeny who had laboured and wi 
then labouring under a certain dangerous and viokni 
disorder, at, Si^c. That a little before and at the tim 
of speaking of the several false, scandalous, malicious,ia" 
jurious, and defamatory words after mentioned, tt^ 
Plaintiff had been retained and employed in his said pro- 

femon 
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bssi^Mi of apfaysicianWaitteRd^and as such physician had 
ttended the said Richard Hdsden^ So then labouring on- 
ler the said disorder, and had, in the way of his aforesaid 
^rofession,and to the best of his skill and judgment there* 
n, prescribed for the ^vSl, Richard Helsden such medi^ 
lues as to the Plaintiff seemed proper, and as were 
adapted to the disorder under which the said Richard 
ffelsden was languishing, to wit, at, ^c. Yet the De« 
endant, well knowing the aforesaid premises, but con<c 
xiving, and wrongfully, and maliciously intending to 
njore the Plaintiff in his good name, fame, credit, and 
reputation aforesaid, and also in hiaf^sald profession of a 
physician, and to bring him, the said Plaintiff, into great 
BR^andal, ignmniny, and mistrust among all his patients, 
and other subjects^of our said lord the king, and to cause 
it to he believed' that the Plaintiff was ignorant and un- 
skilful in his aforesaid precession, ahd had conducted 
kimsdif ignorantly and injudiciously towards and had . 
prescribed impioj^ly for the said Richard Mclsden 
Irhilst he was so^disordered, and was a person not fit to be 
letained or employed, in his aforesaid profession, and 
whbUy to ruin the Plaintiff on, ^c, at, ^c, in a certain 
discourse which Defendant then and there had with divers 
good and worthy subjects of our said lord the king, of and 
concerning the Pluntiff in his said precession of aphysi- 
dan, and of and concerning hiis conduct in his said pro- 
fession towards the said Richard Helsden^ he, the Defen- 
dant, then and there, in the presence and hearing of 
those subjects, falsely and maliciously said, ^poke, and " 
published these false^ scandalous, malicious, injurious, 
and defkmatory wordi following, of anil concerning the 
Plaintiff in his said profession, and* ctf«(ttd' Concerning 
his conduct in his aforesaid profession' towafds the said 
iUehard HekdeHj ihat^ to say, ^< I (tnieainii^ himself 
tke Defendant) and Dr. Girdlestohe^ (ihetiiiing Thomas 
Cfirdie^Ume^ xf^ ^e. 'dotctor^of phyaici^ Hfho had be- 
ibve then as a ^hysicianatlieiided «nA pwiaiciibed JMdU 
IToiitLN. R. P ernes 
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cines for the said Riehard H^lsden during the time he so 
as aforesaid laboured under the aforesaid disorder) both 
ihoughtllelsden (meaning the sn,idRichard Helsden)yfB& 
doing well (thereby meaning that the said Richard 
Helsden was in a feir way of recovery) till Mrs. Ileh'-. 
dcn^ (meaning Mary Helsden^ then the wife of the said 
RichardHelsden) called in Dr. Smith (meaning the Plaiiv*- - 
tiff)j who has upset all we (meaning himself, the Defen- 
dant, and Dr. Girdkstone) have done, and die he (mean* 
iiig the smd Richard Helsden) must," thereby mcaningf 
and insinuating, and wishing to have it believed^ that 
the Plaintiff had conducted himself ignorantly: in the: 
way of h^s afore4said profession towards the said Richard 
llclsdmj and had in the way of his aforesaid profession 
prescribed improperly for the said Richard Helsdeny 
whilst he was so disordered, and in such a manner as 
would necessarily occasicHi his death. -\ 
; Tliere were two other counts, in which the words 
were laid with some variations. Plea* not jguilty. 
. At the trial of this cause before &ix James Mansfield 
Ch. J^ at the last assizes for the: canntylof Suffolk^ i% was 
proved that Dr. Girrftoto/ie^, who was a physician at Yar» 
mouth of longer standing than Dr. SmiihybsLi been attend- 
higone i?icAarc^£re/.<?6fe/i as a patient, and that the Defen« 
dfuit was employed as hisapothecary ; that Dr. Girdtestane.^^ 
being obliged to leave Yarmouth for a day, the wife of^ 
R. //.became Vfery anxious during his absence, andsent= 
l^r the Plaintiff, who^aw her husband and prescribed foi — 
him, and the Defendant as apothecary made up the pre— - 
scription ; thatin^ the return of Dr^ Girdlestone the liex^K 
da(y,^thePlaJtf]ktiff^ begged he might be sent for, but Dr « 
G^ refused toMt^^ because the Plaintiff had been caUecS 
in; andtljii^i^^tjiy Sifter thisthQ.DefeodaQt spoke) th'^ 
vrords lai4. inf.thr^dl?claj-ation,' git the, office, of Abe . Tow-^t 
Cl^rk qf i^icamqutf^^ Qn the p^t af the Defendant> it w»« 
oly)jccte(d tUai^he jj^lciiiftiffmust b^^npnauited, because b^ 
h4d.;«Qt p^oAvmi^imi^ eviduBQe.of rhi^cbeiBgiimgabur 
^ii.; ' /ri , pkysiciM, 
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physician, and in support of the objection the case of 
Moises V. Thornton^ 8 T. tt. 303. was cited. But his 
Lordship being of opinion that the case o( Moises v. 
Thornton did n6t apply to the ca$(^j overruled the? objec-^ 
4on, and the Plaintiff obtained a verdict for 100/. 

A rule having been obtained on a former day, calling 
Dn the Plaintiff to shew cause why this verdict should 
not be set aside and a new trialbehad, 

( , . I ■ ... I 

1 

Setlqn Serjt. now shewed cause. The allegations in this 
declaration were not such as made it necessary lor the 
Plaintiff to prove liis diplonia. He merely alleged that 
leused^and exercised the professioaof a physician. Now 
in Jdhnson*s Dictionary a physician is said toTxJ one who 
professes the art of healing, and the definition iii the En- 
cyclopedia is to the same effect. The statutes respecting 
physicians make a distinction between graduates, licen- 
ciates, and common physicians ; Ae two fetter descrip- 
tions of persons are not allowed to practise w'ithin 20 
miles of Londori. In this caiSe there was abundant evi- 
dence thiat the Plaintiff practised as a physician. Had the 
Words spoken by the Defendant impeached the Plaintiff's 
^itlc as a physician, . and ' had the Plaintiff ^ade tibiose 
«rords the subject of an action, he must in such .case have 
5]uppor|:ed his title to the character ofa physician by the 
i>est evidence by which that title could be supported. 
I^hus, if the Defendant had called the Plaintiff a quack^ 
>r, as in Moises v. Thornton ^ had alleged that he was not a 
r>egular physician, the Plaintiff must have rebutted that 
imputation by producing-his diploma. But the words 
here oaiy impeach his skill in that character which they 
^dmit him to be entitled to,, aqd whiqh the evidence iu 
%t^ case 3titl farther proves himdatkledttOy at least in the 
opinion of the Defendant, for the Defendant as apothe- 
cary made nphisprescription. In Moises y. Thomtonthe 
allegation in the declaration was thdt the Plaintiff ^ had 
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1805, duly taken tjie degree of doctor of physic,'*ajPLd lipon that 

ground the judgment oitjie Court prqceeded, for in sup- 
port of t]ia^ allegation nothing but a diploma regularlj 
proved coulcl be received in evidence* The safe rule 
seems to be^ that where a man's skill only is impeacl^ed. 
and not his title^ h^ need not prove his title ; \mt when 
his title is impeached^ai^d the PJaintiff wishes to vindicate 
>that title, he must prodtice his diploma. But at all event 
it was unnecessary in this f:ase for the Plaintiff to provi 
his title to the charactei" of a physician^ because both thi 
t)efendant^s words and conduct are good prima fadi 
evidence pf the Plaintiff being what he has called hina. 
i^lf in the declaration ; inasmuch as the Defendant spc^ 
pf him as a physician^yand treated him as such by making 
up his prescriptions* Now upon this vetj principle pro* 
ceededs the case of B^rrt/man y . Wise^ 4 T. if. 366., 
where, in an. action of slander by an attorney^ for words 
x spc^n of him as such., charging him with swindling 
^ndthreateningtohavehimstruck off the rollof attomies, 
it was holden unnecessajry for the Plaintiff to ptx>ve his 
itdmission as an attorney. JSp alto in Radford q* L t. 
Mcintosh ^ 3 71 JR. 6S3., irhich was an action for pe* 
halties on the post-horse acts by the farmet of thie duties, 
the Court of King's Bench resolved that proof of the 
Defendant having accounted^ with the Plaintiff aa 
farmer, relieved the latt^ from the necessity of prov- 
ing his appointment from the lords of the tfeasury. 

Shepherd Serjt. conira It is perfectly clear that riH 

action can be maintained for the words spoken by tk4 

Defendant, ekcept as ispokenofthe Plaintiff ikihi^ pro 

fessional charactier . Indeed the Plaintiff,byhis allegatidBi 

assumes that character upon the record vrhibh it yiriia ii^ 

c&smty for him to a^uine in order to support his actidd 

30fc. tl» characteroFuphysician. Nor would it have'sttf 

flfiid to state that he was ^doctor j for the term *^ doc 

tor 
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tor'' is uncertain, unless explained by alleging in i?hat 
science that degree has been granted. The avertnent, 
therefore, that the Plaintiff is a physician,is either an in- 
suffici^taTeroient, or an averment that he is aphjisician 
duly coHstituted. If it be the latter, then, according to 
M^oises y. Thornlony it must b^ pi^ved by his diploma. 
Nor does the conduct of the Defendant,iu making up.the ; 
Plaintiff's prescription, or in speaking of him as a phy- 
sician,exempt him from the necessity of supporting by the ^ 
best possible evidence that professional character i^hich ^ 
he assumes, and without which this action could not be 
maintained. Suppose it had beei) said of tlie Plaintiff that 
lie was no more a physician than the horse doctor in the"' 
town, must he not in such case have supported his action 
by proof of his being a doctor of physic ? Had the words 
spoken admitted the Plaintiff to be a physician duly con-t. 
Btituted, irf«. one having a regulardiploma, proof of that 

feet mij^t possibly be thereby dispensed with. But such. 

• 

^ certainly not the import of the words in this case.; and 
-^th respect to the Defendant having made up the me-r 
^iiue according to the Plaintiff *3 prescription, it is no 
*^ore than he would have done for any skilful person by 
^hom he had been directed, whether a [i^ysician or not. 
ThecaseofPte^orrfv.G^w^cA cited in Mbisesy. Thointoriy 
8 r. jR. 305. is precisely in point, fqrthere the allegation 
^as that the Pliaintiff " had used and exercised the pro- 
fession of a physician," and proof was adduced of that 
. fact ; but BuHer J . was of opinion that his diploma must 
'^Vertheless be produced. Tiie case of Berryman y^ 
^ue is distinguishable from this, because the Defen«* 
^^nt by his -won^ admitted the Plaintiff to be on the^ 
^H of attornies, which was alj that ^ras necessary ta 
^^pport the action. The same answer may be given to. 
Radford q. t. y . M^IntosU y but it may be observed that 
the decision in that case gees a great way. 
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On this day, the learned Judges, notbeingf^reed, de« 
iivered their opinion smottm. 

Sk JAMEfii Mansfield Ch, J. after stating the case, 
proceeded thus; The foundation of this action is the 
injury done to the Plaintiff in his cliaracter and practice 
as a physician, There has been some dispute about the 
meaniogof the word ^' physician." The meaning of the 
word I take to be this, a person who prescribes medicine 
for the sick. The declaration is founded on the practice 
of the plaintiff. If, however, it was necessary to prove 
at the trial, by strict evidence of degrees, that he had 
lawfully practised, the objection to his recovery is well 
founded ; for the practice being the ground of the action, 
noactioncanbe maintained for lesseningthatwhich ought 
nottpexist at all. The objection is founded upon reason 
and good sense : but the only question is, Whether in 
this particular action upon these particular words, the 
evidence offered was not sufficient prtw? a /larie evidence 
that the Plaintiff had lawfully practised as a qualified aut 
thorised doctor of physic ? If that evidence was not suf- 
ficient to call upon the Defendant to shew the contrary, 
then the Plaintiff ought to have been nonsuited. When 
the objection was first tak^n it struck me, that consider* 
ing the character t)f the Defendant^ and the situation in 
whicli he stood, with respect to the Plaintiff, and the 
nature of the words themselves, there was sufficient 
prima /izriV evidence that the Plaintiff had practisedlaw* 
fully. J do not mean to say that ih any case a person 
who practises unlawfully could maintain such ah action, 
but that in thistcase there was sufficient evidence of law* 
ful practice till the contrary was proved. I made a note 
of the question atthe time as a nmtter of doubt ; I have 
since considered it, and the opinions entertained by two 
0f my Brothers, have given me more reason to doubt of 
^hp propriety of my opinion than I ^\ 6fs\ h^d } but ha'vuig 

agaip, 
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again, and again revolved the matter in my mind, I have 
comeback to the opinion ^vhidi I first held at the trial. 
The Plgiintiff had practised physic for many year^ with- 
out having had his right to practise impeached or doubled 
by any one. Though (here might be some difficulty in 
instituting a prosecution against a person for practising 
physic unlawfully y it is by no means impossible ; the stat. 
cif Hen^ 8. having confirmed the charter relating to the 
practice of physicians, which provides thcat no one shall 
practise physic without having been examined by the col- 
lege of physicians and obtained letters testimonial, with 
an exception of persons who have taken degrees in (Xxford 
Qi Cambridge. Since the union with Sco^/awdit has been 
considered, though I do not exactly know upon wlifit 
ground, that a degree conferred by a Scotch university is 
of the same efFcct as a degree conferred by tlic uni vcrsiti(!s 
of Oxford QX Cambridge ^t\io\ig\\ in looking through the 
articles of union I find nothing upon the subject, c::^- 
cept thauhe four Scotch universities shall subsist as before 
yHx}^ tW sam^ vglits. Had tlie matter been attended to at 
the u^ion, some express provision would probably have 
been inade ; but although no such provision was made, 
it has been generally understood that in consequence of 
the clause alluded to, a diplormi granted by one of tlie 
Scotch universities gi v(*s the same right to practise phj^sic 
as a degree at one of the English universities, and dis- 
penses with the necessity of being examined by the col- 
lege of physicians^ and obtaining letters testimonial from 
thence. This right of examination is not vtfry likely to 
be exercised upon persons practising physic, when it is in 
their power for about 14/, to obtain a diploma from a 
Scotch university, IJutaperson,practisingphysic without 
any authority, is liable to a prosecution at the suit of any 
* person ; for as the prohibit ion is general, and no particular 
mode of punishment is pointed out, it follows that he who . 
oQonds against the provision is liable to an indictment. 
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1805. There is indeed a good reason why such prosecutions are 

not instituted, arising froitf the difficulty of ascertaining 
^ whether a degree of diploma has been obtained or not- 
But the proof, though difficult, is not impossible. This 
. being the law upon the subject, and Dr. Smith havii^ 
practised physic four or five years, he is called upoii to 
attend a sick person for wliom be prescribes ; and the De- 
fendant i6 thp apothecary employed who makes up the 
prescription. In this situation of things the Defendant 
utters the words charged in the declaration, and without 
imputing to the Plaintiff any want of qualification by de^^ 
gree, treats thp Defendant as a^hysician, calls him doc* 
\ tor, and ascribes to him maUpractice in his profession by 
imputing the; death of Mr, Helsden to the medicines pre- 
scribed by him. Considering therefore the nature of the 
words, and the situation of the Defendant,that the charge 
had no relation to the want of qualification, but merely]to 
the practice, an^ that it was accpmpanied by this expres- 
sion " Dr. Smithy*^ I think that these pircumstances af- 
forded svL&cicnt prima facie evidence that the Plaintiffs 
was a doctor. And though it is true that in the country 
the word ^^ Doctor" means little,yet when the Defendant, 
who made up the prescription,called the Plaintiff by th« 
name,I thought and I still think that it afforded evideni 
that he was an authorised physician. At the trial I 
not aware of the cases. But J find that the Courts hav 
holden evidence that a man has acted in a partici|I( 
character to amount to proof that he was dhtftled 
that character. The case of Moises v. Thornton 
pited ; but it does not appear to me to apply. In th_ ^Lt 
case the defamatory words related to the want of a dipl_ ^)- 
ma ; the declaration contained an ayerment that the PIa£-^n- 
tiffhad a diploma, and it was therefore necessaryto'prc^^ve 
it. The pase piPickford y. Gutch is certainly stironga^r. 
* There the defamation consisted in calling the Plainti^Vd 
* quack i and one meaning of the word quack is a person 
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\¥ho sells nostmims of wliicb the component part$ bii? mH 
kftovn ; but the woixl is mojre commoidy used iu ^appofi 
sition to a physician regularly qualified ; and in t^is senses 
proof of the diploma wpuld be as necessary as in Moisa^ 
v» Thornton. These are the only authorities which apply 
to the case of s^ physician* But the case of Benyman v. 
Jfhe bears a considerable. analogy to the present, and 
there are others also which in some degree apply. In Ber^ 
tymm v.Wisey the Cpiipt thought that the Defendant's 
U^reat of getting the Plaintif struck off the roll of attorr 
niesainountedtoproof of the allegation in the declara« 
tion that the Plaintiff was an attorney. Yet this was bujt 
a slight ground ; for the defendant could have no certain 
knowledgethat the Plaintiff was an attorney; he could 
<»ily know that he had practised as an attorney ; andsup«r 
posing him'to bie duly authorised, he threatens to get him 
strudc off the roll, Here the Defendant calls the Plainti^ 
^^ Doctor," with reference to his practice, haying mad^ 
9p the mediqiues prescribed* This indeed doesnot prove 
ibat the Defendant knew him to be qu£ilified. But the 
case stands PXL the same footing as Berryman y. Wise : and 
h might well be considered as a surprise upon the Plain- 
tiff that be should be called upon to prov^ himself a doctor 
^fter the Defendant had called him so ii^ this very transact 
t.ion. Mr.Justice J8K//er,iuthecc^{eof JSerrymaw y.Wise^ 
^^ys, that in the jcase of all peace^pfficers, justipes of the 
t^ace, constables, S^€. it is sufficient to prove that they 
^x:ted in those characters withput producing their ap<* 
^ointment^ and that even in the case pf murder. So in 
Actions to recover double the value p£ tithes withdrawn, 
liord Kenyan seems to have thought (a) that it would be 
sufficient to prove that the Plaintiff is in the act of receiv 
Xng the tithes. In that case indeed I should have doubted 
"Whether further proof would not have been necessary. 
Sut it 13 no very violent presuihption that a man is act« 
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1805. Jngla^vfiillyiintil the contrary is shewn. Ifabutchcr< 

biak^'bc abused, for unskilfulhess, -oir misconduct in 
tWdejit^till be presumed that he was lawfully canryii 
oh his ti'ade, though be be not entitled so to do witho 
having served an ap^enticeship. I do not indeed s: 
that these cases Are precisely similar to the present^ wh^^^.^ 
the fact of a' degree having been obtained may be ase^jv 
tainedby arrference to the books of the universities, "but 
the reason arid sense of the thing are the same. In oiie 
case a degree is to be proved, and in the otheraseveii / 
years' apprenticeship. In the case ofRadfordv* M^Iniosh^ 
the Court relied upon the circumstance of the Diefendant 
having accounted with the Plaintiff in the character rf 
farmer general, asprovingthatthe Plaintiff was lawfully 
entitled to that character. In the case ofBeeany. WiU 
'liams(a)y Lord ilfflwj/?eW observes, thatallevidenceisac* 
hording tothematter to which it isapplied, and"the person 
ftgainstwhom it is used: and the action there being for 
non-residence, it was' holden that acts done by the Dc» 
fendant, as parson of the parish, were evidence that lie 
was parson. The proof of qualification may vary ac- 
cording to the subject as well as the person. If the scan- 
dal had related to the Plaintiff's* qualification, p& in 
Moises V. Tltomtorip and Pickfordy. Gutch^ the evidence 
here produced would not have been sufficient, but th^ 
qualification must have been strictly proved. But here, 
according to the subject matter of the case, I think that 
the evidence was sufficient.. There is one more case upon 
the subject, and that is Cross y.Knye^ 6 T. i?.663., which 
was an action to recover 'a penalty against ah attorney for 
pro^cuting actions without a certificate ; and the decla- 
ration having only stated that the Defendant had done 
the several acts as an attorney, without averring that! lie 
was adnjdttcd, enrolled^ or registered, and an objection 
"Jbeing taken in arrest of judgment /on this ground^ LoM 

/ • 

(•) 3 T. 12. 635. n. o. 
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Kem/on held that there was no foundation for the objec- 
ion^ saying it is sufficient for this purpose that the De-» 
^ndaiit acted as an attorney. This indeedwas carrying 
he matter much bfeyond tie former cases, for it hardly 
eemed to follow that a person not enrolled as an attorney 
ras to be' liable to penalties which applied only to attor- 
nes enrolled in son\e court. But in the present case, if 
t were necessary to prove a diploma the consequence 
nrould be that a physician, who having been educated in 
Scotland and obtained a diploma there, aiid afterwards 
practised for SO years at York or in London (and the 
longer he had practised the greater would be the danger),* 
wquld be obliged to run the hslzard of his diploma bping 
lost, and must depend on the accamcy of the books of the 
ikiverslty whenever he might be abusedfbr mal-practice 
in his profession. Where indeed the abuse relates to the 
want of qualification, the Plaintiff must prove it ; but it 
Would be a great hardship that he should be obliged to do 
fio where the scandal is confined to mere misconduct. On 
fche whole, therefore, I am ofopinion that sufficient jprima 
facie evidence was offered to enable the Plaintiff to main** 
ain this action, the Defendant not having adduced any 
Jiing by way of answer^ 




t;. 
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Heath J. I am of the same opinion. I have no doubt 
that if this case had been tried fifty years ago, it would 
have been thought necessary for the Plaintiff to prove, by 
regular evidence, that hq was a physician. I remember an 
action against a clergyman in which, after proving in- 
stitution, the question was, whether it were necessary to 
prove induction also ? and it was held that after long 
possession induction might be presumed ; and certainly of 
late years the Courts have been inclined to relax the 
strictness of the old rules respecting proof which were 
thouglitto be atter^ded with great expence and difficulty* 
Al^m^ Lord has gone through the cases, I shall not p'ursue 

them, 
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tliem* None of them are directly in point* Bat tlie 
^estion is, iirhether such a clear rule may not, be ex« 
tracted from them as ma^ enable counsel to advise t^eir 
clients, without reaorting to subtle distinctions, what 
proof is necessary to be giyen ? It seems to me tl^at nirheie 
a Defendant, in the course of the transaction' on nrhicli 
the action is founded, has admitted the title by virtue of 
which the Plaintiff sues, it amounts to prima fttcie evi<« 
dehce that the Plaintiff i& entitled to sue. This rule is 
subject to little di$culty« Some of the cases, though 
not in pointy certainly bear stroiigly upon this subject. 
In the case where the Dejfendant had accounted with the 
farmer of the post-horse dii^ty, the Court th,a;ught tl^t 
ius conduct afforded a sufficient presumption that the 
Plaintiff was entitled l^o the cha^^)ter of &i^n»^ pf tlM^ 
duties, , 



RoQK£ J. I cannot but ent^r^in great doubts of iny 
own opinion, when I find that it differs from that of myt 
Lord and my Brother Heath. The declaration in thisk. 
case is for words, and it aver& that ihe Plaintiff w<l& Md& 
stiB is a physician, and hath used and exercised the prac-* 
tice of a physician. The rule of law has alwajrs beeh yerjir 
strictly observedrespeetingtheproofofwords themselves^ 
on jthis ground, that men often speak words unadvisedly* «. 
If, howe ver, scandalous words be spokbn,aBd tho$e wordsi 
proved, the party is liable to an action. It has been coa^ 
sidered that words often [proceed from heat^ and ar A 
spoken in haste,attd that it is therefore necessary to proyoi 
precisely what the party said. If that be so, it appears 
to me that it would be laying down ^ very iiefined rulej^ 
to hold that if the words spoken import an admission of 
the Plaintiff's title^ the title need not be proved, butthat 
if they do not import such an admission, it must bo 
proved. Thus if the words had been ^ till Mrs. JST* 

called in Dn Smi^^ who I believe has no dipknua^^*^*" 

the 
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ike Plainti^fmust prove his title, but if the latter words 
were omitted^ then he iieed. hot. This distinction seems 
to me to be more subtle tlian would be allowed in old 
times when the Courts were more strict than they are 
now. With respect'lo the caseof the attorney, whatever 
doubts I may entertain, I shall only say at present that 
I think, it was a strong case ; there the words directly 
allaitled to the Plaintiff's enrolment, since they containe d 
a threat that the Defendant would havfe him struck off 
the roll ; but in the present case, the admissicm is founded 
on nothing more than this, that the Plaintiff, bein^ no- 
toriously practising as a physician, and the Defendant 
employed as the apothecary to make up the medicines, 
the latter called the foriher ^^ Doctor SmftAy" this does 
aot appear to me sufficient to excuse the Plaintiff from 
proving himself to be a physician. The complaint is 
th-is, ^^ I am a physician, and the Defendant h^ slandered 
me in my profession.'* The word " Doctor" is very 
vague ; it must therefore be coupled with the other ex- 
pressions, and with the circumstance of the Defendant 
having made up the medicines. I do not think that a 
counsel would be under any great difficulty in advising 
Ws client upon the necessary proof in such a case as this. 
H^ would isay , the Plaintifl^ the declaration states him- 
^« to be a physician : there is indeed a casb which says, 
Oiat if the words have admitted the Plaintiff's title, it 
"^^d hot be proved ; but ttese words do not admit the 
^^aUficatibn, and therefore I jrtiink the diploma must be 
produced. As to the difficulty of producing the proof, 
^^ man has taken adegte^inan ^wg/wA university , he 
^^ feafcely be under aiiy difficulty at all ; if theinstru- 
^^Utimder iVhich he claims has been lost, he may give 
P^i'ol evidtode of its felrnier existence ; and if he has 
P^tis((8d uiider a dipl6m^ from a Scotch university, he 
^Ust submit lo the InconveWehce to i^hich the irregu- 
^^ti^of th'6te uifivetsities m^y subject him. I fdelmy 

opinion 
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opinion in some degree fortified by the case of Pickfard 
V. Gulch ; no one there dcuibted of' the propriety of 
calling for the diploma; the distinction whether the 
title were admitted by the words ornot (iid nxA then occur 
to any one, nor can I now Jbring* my mind to assent to 
the propriety of that distinction* 



Chambre J. I am of the same (pinion. I Ao ni:H 
think that any evidence has been giren of the Plaintiff 
being a physician lawfnlly authorised to practise. All 
the material facts in the declaration are put in issue^ con« 
seiqucntly they must all be proved by legal evidence. In 
general the strictest proof is required. Several cases in- 
deed h^ve occurred introducing exceptions, but Ido npC 
think tli^t this is one« The fact of tlie Plaintiff being 
physician is the very gist of the action. I will first tak^ 
notice of the cases ; observing^ however, that Ihad rath^-^ 
rely upon the general principles of evidence than on tb.^ 
few cases which may appear analogous to this. Tho^c 
cases indeed do not seem tome conclusive of the question, 
and some of them I consider as having prcfceeded rather 
too far. The rule of evidence, as applicable to the alle- 
gations in a declaration, depend upon the way in whiclt 
the facts alleged are introduced ; if they be mere matteis 
of inducement^ they do not require such strict proof as 
those allegations which are precisely put in issue betyreeii 
the parties. So there are some instances in which strict 
proc^ is made unnecessary^ because the party against 
TV hom it would otherwise be requisite to produce proof of 
some particular fact has precluded himself, in the way of 
estoppel, by his conduct, from disputing the fact. Th^w 
are few cases indeed, in which a man's own acts operate 
against him in the way of estoppel, though they may 
often be used as good prima facie evidence ^.gainst him. 
Such is the rule in actions against clergymen for. non- 
residence, in which it is reasonable that. the acts oJ[|th^ 

^Pefeadant 
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Defendant as parson, and his receiptof ike emoluments ' 
of tb'e church, shbuld 'be evidence against him that he^isf' 
parscHi, without calling upon the Plaintiff to- pfctyie the : 
Deifehdaht's title formally. So in actions for subtraction 
of tithes/proof of the Defendant's former acknowledge 
ments of the Plaintiff's title to the tithe As against the De* . 
fendant who is a wrong^doer is deemed sufficient. And " 
indeed it often happens that a Plaintiff is called upon to • 
produce slighter evidence of title against a Defcndantwha 
isa wrong-doer than he would against any other perspii. * 
Upon this principle proceeded the Case of Radford q. f. 
T. M'Irdoshy though I think the principle was pushed too : 
^ fer in tliat decision. There the actJoii being for penalties'- 
under the post-horsc act by the Plaintiff as farmer gene- ' 
tal, proof of his appointment as such was dispensed with • 
' asagainstthe Defendant, becau»6 he had previously ac-» 
counted with him as such. Perhaps it was just in that 
case to put the Defendant to negative the Plaintiff's title 
to sue, by shewing that he was not farmer general, and t6: 
kold the Defendant estopped from raying that he was n6t • 
80 without proof of the negative. The case of Berry^fian ' 
' V. Wise was a relstxation of the rules of evidence, though 
perhaps under the special circumstances well warranted . 
There, tlie words spoken, were spoken of the Plaintiff as * 
attorney in a particular cause, and being a threat to liave 
him struck off the roll, amounted to a distinct acknow* 
lodgment of his professional character as an attorney. 
Indeed the Court proceeded ishtitely upon that ground. 
The nextcaseinpoint is that of Ooj^5 v. Kaye^ 6T. R, 
663., and it appears to me that one of tlie principles lait} 
down in that case would, if recognise and sanctioned, 
destroy all rtiles of evidence whatsoever; There the ftc- ' 
tion was for penalties under the 25 G. 5. c. 80. which 
enacts that every attorney admitted, enrolled, or regis* : 
t^red B) anyof the superior courts, shall annually takeout 
a certificate ; and the dedoc^wi only alleged that tha* 

Defendant 
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p.^&jidant acted i» an attorney 9 withautaUegii^that be 
v^ fdinitted, enrolled^ or registere^^ Lord JSC^^^ait ap^ 
p^^rs;;Q l^ayeholden rfither hastily, On a motion in arresfe 
o/ j]]^aLent, that the declaration was good. The poiiA 
ind^d was not judicially decided, and surely it wasim-* 
pos^iblr for the Court to supply ^an averment which wa^ 
the very gist of the action, and to hold the Pefi^daji^t 
liable to the pensdtaes whether he was alleged to be 
within the provisions of the act or not. Let us, however, 
now consider the pase before the court. The 14 Sf 15 of 
^.8* c. 5. contains not a prohibition sub modo of any 
person not examined by the college of physicians, cht a 
graduate of Oxford or Cambridge^ practising physic 
throughout England^ b.ut an absolute,unquaIified prohi-. 
biticm. In the cotirse of the aigiunent,much comment was 
made respecting the meaning of the word j^ysician, and 
it was insisted that a man may lawfully practice physic, 
though he has never taken any degree,or in any itoy copi* 
plied with the directions of the stat. of JEr.8. By that sta- 
tute all persons are prohibited, except those who l^TC. 
letters testimonial from the college of physicians, or are 
graduates of Oxford or CambridgCyh^Yixig accomplidied 
all things for their fonn without any grace. The Plaintiff 
in this case, being a person who practises physic in Eng* 
Iwdy^ within the provisicms of that act. With respectto 
adiploma'obtainedwithootany previous exercise or stady 
from one of the Scotch uniyersities, by the mere pajnnent 
of a sbm of money , I do not know that such a diploma willy 
if strictly inquired into, authorise any person to practiM 
physic. Those who obtain degrees at Oxford or Com* 
hridgCyBie required by the stat. of JET. 8. to have *^accoiii* 
plished all things for their forms without any grace/' be- 
fore they can practise physic. The act of union may 
pos^ldy have put Scotch degreesron a better footing than 
MngUsh degrees. In the cases referred to by the Plain- 
t^'s counsel^ the direct Mjknott ledgments of the several 

characters 
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characters in wliich the Plaintiffs sued prevailed in their 1S05. 

favour; but in this case the only acknowledgment by 
the Defendant of the Plaintiff's professional character is 
^hat which arises by implication fron\ the Defendant 
liaving called him *^ Doctor," and made up his prescrip- 
tions. Now we all know how flippantly the title of 
doctor is given to persons who have no pretension what- 
ever to it* Indeed those to whom it is given may possibly 
have acquired it in some foreign university. No presump- 
tion in the Defendant's favour can arise from his four years' 
practice. There are indeed many cases in which length 
of enjoyment may found a presumption of right, but here 
the qualification must arise from a diploma, licence, or 
degree, and there is no evidence in this case which would 
not tend to convict the Plaintiff of practising without a 
qualification. The very practice relied on will prove 
him guilty. With rejspect to the supposed inconvenience 
in case of the diploma or other instrument being lost, it 
admits of an easy remedy. The Plaintiff knows where 
he has obtained his licence, and he may supply the de-* 
feet by secondary evidence. But what does the Defen* 
dant know ? He must send to the two universities in 
England^ to the college of physicians, and to alltheuni-> 
versities in Scotland^ and I do not know whether the 
union with Ireland would not also render it necessary for 
him to send to the universities in that part of the united 
kingdom. And he must produce witnesses to prove that 
he has made search in all those places. In point of in-^ 
convenience, there is no comparison* There being no 
evidence then but what would convict the Plaintiff of 
wrongM practice upon an indictment, I think he can 
maintain no action for the loss of those fees to which he 
could have uo lawful title. In this case, as the Court is. 
equally divided, my opinion wiU have no effect, and as I 
dare say that this gentleman, in point of fact^ is legally 
Vol. I. N. R. Q autho- 
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auUiorizcd to pfaclisc, I am isot sorry Ihat the verdic:; 
which he has obtahied will stand. 

The Court being equally divided no rule was macL^ 
and consequently the Plaintiff retained his verdict. 



(IN TliE HOUSE OF LORDS.) 
Askew t. Sir Robert Mackreth, in Error. 

THIS was a proceeding in replevin in the Court of 
King^s Bench at the suit of Sir Robert Mackrethy 
against Richard Askew, 

The Defendant'tnade cognizance as bailiff of the Duke 
of Queensberrt/j and jjistified the taking the goods and 
chattels mentioned in the declaration, on the ground 
that the said Sir Robert and John Martindalcj cm the 29th 
of November 1793, by an indenture duly executed by 
them, conveyed unto Thomas Couttsand his heirs, amongst 
other premises, the mansion-house in which the said 
goods and chattels were taken, to hold the same to the 
said Thomas Coutts and his heirs, to the use, intent 

created a trustee for and purpose that the said duke should and might, from 

thenceforth yearly, receive xmd take, during the term 
of his natural life, an annuity of 2000/., to be yearly is- 
suing and payable out of the said mansion-house and the 
said other premises, and to be paid to the said duke on 
the 9th day of il/ay and the 9th day of Noroemher in eveiy 
year, by even and equal portions ; and to and for the fur- 
ther use, intent, and purpose, that if any part of the said 

to be an insufficient annuity should be behind or unpaid twenty-one days after 

description under 

17 G. 3. c. 26. If the consideration for an annuity bej)aid by the clerk to the bankers of th« 
grantee, the deed by which the annuity is granted must specify the name of such clerk; ^ 
describe him as the person by whom the consideration was actually paid. 

any 
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Certain promises 
were conveyed 
by deed to a trus- 
tee to secure an 
annuity, in trust, 
if the annuity 
should be in ar- 
rear 60 days, by 
lease, sale or mort- 
gage to raise the 
arrears, and permit 
the person entitled 
to the freehold to 
receive the rents 
and profits of the 
residue, and he was 



of payment. The 
memorial of the > 
annuity described 
the trustee to be 
** a trustee nomi- 
nated on the part 
of the grantee," 
without stating any 
of the trusts; held 
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Y of the said days whereon the same ought to be paid 
aforesaid, it should be lawful for the said duke, during 
J term of his natural life, to distrain upon the said 
msion-house and other premises^ in satisfaction of the 
ears of the said annuity ; and the said Richard Askew^ 
such bailiiFj justified the taking of the said goods and 
attels as a distress for the siim of 8000/, due for four 
ars, of the said aimual sum of 2000/. on the 9th day 
November 1800. 

The Plaintiff below craved oyer of the indenture men^ 
•ned hi the said cognizance, and set it forth in his plea 
bar, and the same appeared therefrom to be an inden- 
l-e of five parfs^ made the 9th day of Notember 1793j 
tween the said Sir Robert of the first part, John Martin" 
feof tlie second part, Henri/ 3Iariindale of the third part, 
B said Duke of Qtieensberri/ of the fourth part, and the 
id Thomas Coutts of the fiflh part; and thereby, after 
siting that certain premises therein mentioned had been 
nveyed by indentures of lease and felease^ bearing date 
3 30th and 31st days of October 1793, unto the said 
"^enry Martindale and his heirs, to'the use of the said Sir 
obert Mackreth and his assigns for his life, remainder to 
juse of the said John Martindale in fee, and also recit- 
T that the siiid Henri/ Martindale was entitled to certain 
ler premises, therein particularly mentioned, for the 
sidue of a term of twenty "j^^ears, in trust for the said Sir 
obert Mackreth during his life, remainder \o the said 
■fhn Martindale and his heirs, and reciting that the^ said 
ike had contracted with the said Sir Robert Mackreth 
id John Martindale for the purchase of an annuity of 
[XX)/. for his own life for 14,000/.^ it was witnessed 
liat in consideration of the sum of 14^000/. of lawful 
noney of Great Britain to the said Robert Mackreth 
md John Martindale in hand, well and truly paid by the 
said duke at or before the sealing and delivery of the said 
indenture, the receipt of which said sum of 14,000/» they 
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the said Sir Robert Mackreth and John Martindale di 
thereby respectively acknowledge, thejj the said Sir Rob^^ 
Mackreth and John Martindale^ according to their resp^^ 
tive estates, rights, and interests, did convey the s^^ 
premises, to which the said Sir Robert Mackreth was^^j^ 
titled for life, and the said John Martindale was entitled 
in fee as aforesaid, unto the said Thomas Coutts and tis 
heirs, upon the trusts, and for the ends, intents, and pur- 
poses,and subject to the provisoes and agreements there- 
inafter limited, declared, or expressed and contained, of 
and concerning the same; that is to say, that the said ' 
duke might take the said annuity out of the same premises, 
and might distrain for the same thereon, in case default 
should be made in' payment of any part thereof for 21 
,days, and if the annuity should be in arrear 40 days, 
might entef on the same premises and receive the profits 
thereof until all arrears of the said annuity should be satis- 
fied, and subject to the said annuity, and the said powers 
and remedies for the recovery thereof, to the use of the 
said Thomas Coutts for the term of ninety-nine years, to 
be computed from the day next before the day of the dale 
of the said indenture, without impeachment of waste, 
upon and for the trusts, intents, and purposes, and sub- 
ject to the proviso thereinafter declared and contained of 
and concerning the same term; and after the determina^ 
tion of the said terra of ninety-nine years, and in the mean 
time subject thereto and to the trusts thereof, io such 
uses, and for such intents and purposes as the same 
premises, at or immediately before the execution of the 
said indenture, stood limited aud assured in and by a cer- 
tain therein recited indenture of release and assignment 
of the 31st day of October then last past ; and it was by 
the said indenture of the 9th day of November 1793 agreed 
and declared by and between the said parties thereto, that 
the said manor, hereditaments, and premises were limited 

to the said Thomas Coutts for the said term of ninety-nin® 

years, 
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f^ears, upon trust, to permit and suffer the person or per- 
ions entitled to the freehold of the same premises to re- 
:eive the profits of the same premises to his and their 
)wn use, imtil defaailt should hapj^en to be made in due 
payment of the said annuity, or some part thereof, but 
ipon trust, that in default of the payment of the said 
uinuity for sixty days, the said Tlwmas Coiitts might, out 
of the profits of the same premises, or by sale, lease, or 
mortgage of the same premises for all or any part of the 
said term of ninety*nine years, raise and levy sufficient to 
pay the arrears, costs, and charges, and permit the per-^ 
son entitled to the freehold to receive and take the over- 
plus of the rents'and profits. Provided always, and it 
was thereby declared and agreed, by and between the 
said parties to ttie said indenture, that from and after the 
decease of the said duke, and payment of all arrears of 
the said annuity, the said term of ninety-nine years should 
1)6 at an end ; and by the said indenture of the 9th day of 
November 1793, the .said Henry Martindale^ at the re- 
quest and by the direction of the said John Martindale 
ind Sir Robert Machreth^ did convey his said interest in 
:lie said premises, to which the said Henri/ Martindale 
^as so entitled for the residue of the said term of years 
is aforesaid, to the said Thomas Coutts^ to have and 
to hold the same uiito him, updn such trusts, and for 
such ends, intents, and purposes as were thereinbefore 
mentioned of and concerning the said premises com- 
prised in the said term of ninety-nine years, or as near 
thereto as the respective property would adniit ; and 
the said Sir Robert Mackrethsind John Martindale did by 
the said indenture covenant with the said Thomas Coutts 
that they would, for the better securing the payment of 
the said annuity, surrender into the hand of the lord of 
the manor of Mary downy in the county of Southampton^ 
certain premises, in the said indenture mentioned, to the 
use of the said Thomas GouttSy his heirs and assigns, dnring 
the lives of the said Sir Robert Mackreth^ John Dicker^ 
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and John Windebank^ and the lives and life of the survi* 
vors and survivor of them, upon such trust, and for such 
ends, intents, and purposes as are herein before mentioned, 
expressed, and declared, of and concerning the said terms 
of ninety-nine years and twenty years, or as near thereto 
as the nature of the said copyhold would admit; and the 
said indenture having been so set out on ai/er as aforesaid, 
the said Sir Robert pleaded that the said duke, within 
twenty days of the execution of the said indenture in the 

4 

said cognizance mentioned, and in his plea in bar set 
forth, viz, on the 11th day of November 1793. caused a. 
certain memorial thereof to be enrolled in the Higl 
Court pf Chancery at Westminster ^ as follows : (that L 
to say) 

A memorial to be enrolled in the High Court of Chai 

eery, pursuant to an act of parliament passed in th e 

17th year of the reign of his present majesty kin____ g 
CreorgeWiQ third, of indentures of lease and release, bea^^. 
ing date respectively the 8th and 9th days of Nov eim i « 
Jer, in the year of our Lord one thousand seven hundf^^=d 
and ninety three, the lease made between John Mi 
tindale^ of Cookham^ in the county of B^rksy Esqui 
and Robert Mackreth^ o{ Ewhursty in the county 
Sow^Aamp^ow,Esquire,oftheonepart ; and Thomas Com 
of the Strand J in ihe county of Middlesex, of the ot 
part; and the release made between the said Rol^ ^rt 
Jt/acAre/A, of the first part ; ihesdiid John Martindale^ of 
the second part; Henry Maitindakj^otKnightsbrid^^^in 
the said county of Middlesex, gentleman, a trustee for 'the 
said John Martindale arid Robert Mackreth, of the ilxird 
part ; the most noble William duke of Queensberry, of tie 
four(h part ; and the said Thomas Coutts, a trustee nomi- 
nated on the part of the said duke, of the fifth part; 
whereby the said Robert Mackreth and JohnMartindalcy 
- in consideration of 14,000/. of lawful money of Gred 
Britain to them the said Robert Mackreth and John Mar- 
tindale well and truly paid by the said duke, did gnmt 
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unto the said duke and his assigns one annual sum or clear 
yearly rent charge of 2000/., issuing and payable out of 
certain lands therein particularly described, for and during 
the life of him the said duke; also of a certain bond, 
bearing date with the abovementioned indenture of re- 
lease, whereby the said John Martindale l^came bound 
to the said duke in the penal sum of 38,000/., with a cort- 
dition thereunder .written, that in consideration of the 
sum of 14,000/. to the said John Martindale^ paid by the 
said duke, he, the said John Martinc^e, should pay to 
tlie said duke, or his assigns, one annuity or clear yearly 
sum of 2000/, of la\tful money of Great Britain, for and 
ciuring^he itiatural life of Iiim the said duke ; and also of 
at warrant of attorney, bearing date with the abovemen- 
tioned indenture of release and bond, authorising the slU 
tornies, in such warrants named, io appear for the said 
John Martindale in his majesty's Court of King's Bench, 
as of this Michaelmas term, Hilar?/ terra next, or any other 
subsequent term, and receive a declaration for him in an 
action of debt at the suit pf the said William Duke of 
Queensberrj/, and to confess a judgnient for the sum of 
^,000/., besides costs of suit, and Avhich said indenture 
of lease, as to the execution tliii^reof by the said Robert 
Mackreth and John Martindale^ is witnessed by William 
Frogatt, of Castle Street , Leicester Square, London ; and 
the said indenture of release, as to the execution thereof by 
the said Robert Mackreth, John Martindale and Henry 
Martindale, is witnessed by the said ffilliam Frogatt, and 
Edward Robson, his clerk ; and the said bond and war- 
rant of attorney, as to the execution thereof respectively 
by the said John Marlindale, are witnessed by the said 
William Frogatf; the sum of 14,000/. above mentioned, 
to be paid by the said William Duke of Queensberri/ to 
the. said Robert Mackreth and John Martindale, was so 
paid in fourteen notes of the Bank o£ England, of 1000/, 
^ach, and numbered as follows (setting out the numbers). 
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1805, And thesaid Sir iiofierahereupon pleaded in bar, That 

no other memorial of the said indenture in the said cogni* 
zance mentioned was enrolled of record in the said High 
Mackreth, Court of Chancery within twenty days of the execution 

of the said indenture, and that the said sum of 14,000/., 
in the same indenture mentioned to be paid to the said 
Sir Robert Mackreth and John Martindale by the said 
duke, was not paid to them, or either of them, by the 
said duke. 

And the said Sjr Robert Mackreth further pleaded iii 
bar to the said pognizance, That the said sum of 14,000/. , 
in the said indenture and memorial mentioned to be p?iid 
to the said Robert Mackreth and John Martindnle by the 
said duke, was not paid to the said Robert Mackreth and^ 
John Martindale. 

And the said Sir Robert Mackreth further pleaded inbi 
' to the said cognizance, That the "said sum of 14,000/. ic — i 

the said indenture mentioned, and by the said memori^ \ 

alledged to have been paid by the said duke to the sai^^id 
Robert Mackreth and John Martindale^ in fourteen no t t ' s 
oftheBankof £/2g-/aw(/,of 1000/. each, and numbered \ -is 
in the said memorial is mentioned, was not nor was ana^y 
part thereof^paid by the said duke in notes of the Bank »- of 
England, 

Upon thege three pleas issues were joined. At t^EIhe 

trial a special verdict was found, which stated. That t lie 

said annuity of 2000/. per annum was purchased by t- he 

said duke of the said John Martindale^ dinA that vA, tzz^he 
. time the same was so purchased the said John Martindm^ak 
was seised in his demesne, as of fee, of and in the rev^er- 
sion of the said mansion-house in which thesaidgoodss^-^nd 
chattels were taken, expectant on the detennination of 
Sir Robert Maekreth^s estate therein ; and that the ssid 
Sir Robert Mackreth wBis then, and at the time of the 
finding of the said verdict, seised of and in the same in his 
demesne, as of fi?cehold, for the term of his natural life; 

^ and 
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and that the annualValue of the estate mentioned in and 
conveyed by the said indenture, at the time the said an- 
luity was so granted, and from thence till the time of 
jiving the said verdict, had not es^ceeded the sum of 
1500/. ; that the said Sir Robert^ at the request of the said 
John Martindale^ agreed to join' with him the said John 
Martindcde in charging the said annuity on the s^id 
estates of the said Sir Robert; duvA John Martindale 
and the said Sir Robert did accordingly join in and ex-? 
ecute the said indenture; that the said 14,000/., the 
consideration of the said annuity within mentioned, being 
the projJer money of the said duke, were, at the time of 
:he sealing and delivery of the said indenture by the said 
Tohn Martindale and the said Sir Robert^ paid in fourteen 
lotes of the governor and company of the Bank of 
England^ of 1000/, each, and numbered as in the said me- 
noiial is mentioned, and expressed to be payable on de«f 
nand to the said John Martindale in the presence of the said 
Sit Robert^ and by and with his privity, knowledge, and 
consent, by Mr. Edward JLenn^ then a clerk of Messrs, 
Coutts and company, the said duke's then bankers and by 
the said duke's directions ; that the said duke was not pre- 
sent at the time such payment was made, nor was the said 
indenture withinmentioned sealed and delivered by the 
said duke at the time of such payment ; that the said Sir 
Robert and John Martindale signed a receipt for the con- 
sideration money, but that iri fact the whole of the con- 
sideration money was then paid only into the hands of 
the said John Martindale^ and to and for his sole use and 
benefit, though the said Sir Robert was present and as- 
sented to such payment at the time the same was made, 
he being merely party to the deed for the purpose of con- 
veying his said life estate and interest in the said premises 
in which the said goods were taken, for securing the pay- 
ment of the said annuity. 

Judgment 
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Judgment was given for the Defendant upon all the 
issues. 

This judgment of the Court of King's Bench was 
founded on three objections to the validity of the said 
annuity. 

First. Because it was stated in the said indenture of 
the 9th of November 1793^ and in the said' memorial, 
that the said sum of 14,000/. was paid by the said duke 
to the said Sir Robert Mackreth and John Martindale^ 
whereas in fact it was paid by the said Edward Lemiy th 
agent of the said duke, and the said duke was not presen 
when the said sum of 14,000/. was paid. 

Secondly, Because it was stated in the said indentur 
of the 9th of November 1793, and in the said memoria 
that the said sipA of 44,000/. was paid to Sir Robe 
Mackreth and John Martindal^^ whereas in fact it w 
paid to the said John Martifidale only, for his sole u 
,and benefit, 

Tl^irdly. Because it appeared by the said indenture 
the 9th November 1793, that the said estates then 
mentioned were conveyed to the said Thomas CouttSy uj^ on 
divers trusts which are not specified or set forth in •-he 
said memorial. 




of 
in 



To reverse this judgment of the Court of" King's Ben ^ch 
jx writ of error was brought ^nd the common enron 
assigned. ^ 

The Plaintiff in error prayed that the judgment mi^i^ 
be reversed for the following, among other reasons : 

, With respect to the said first objection above mea. 
tioned, it is admittecl that the Legislature meant by the 
annuity sict 17 G, 3. c, 26., that there should be a memo- 
irial, which should be a faithful abstract of every graat 
of an.annuity, and therefore the first section, which is 
the leading feature, of the act, requires that there should 
in every case be a memorial, and olso that that piemorial 

should 
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should contain the dates of all the assurances, the names 
of all tTie parties for whom they are trustees, the names 
Of all the witnesses, the annual sum to be paid, the lives 
for which the annuity is granted^ and the consideration 
for granting the same ; all which it is insisted are accu- 
rately stated in the memorial of the present annuity, it 
is observable that this first section, though it requires 
the memorial which was undoubtedly intended to dis«» 
close every thing material in the deed, only requires the 
names of the parties, and for whom they are trustees, or 
in other words, by whom^ and ou^ ^hos6 behalf the trans*? 
iction took place. 

The third section, which relates only to the deedsj, 
directs that they shall set forth the consideration, and the 
aames of the persons by whom or on whose behalf it was 
paid, an expression which, by reference to the first sec- 
tion, which directed the form of the memorial, must be 
construed to mean, not tlie hand which paid the money, 
or laid the same on the table,- which was not required in 
the memorial, but, agreeably to the first section, the per- 
son whose money was paid, or if paid out of one per- 
son's monies on behalf and for the benefit of another, the 
name of such other person. This appears to be the 
manifest meaning of the law, as contained in the third 
isection, because undoubtedly the deed, which was secret 
and kept in the custody of the grantee only, could never 
be intended to be more explicit than the memorial which 
was a public clue to it 5 and the very use and intention 
of which was to register a public memorial of every thing 
which could appear by ]/roduction of the deed itself, 
on pain of avoiding the grant, and surely therefore if the 
Legislature had intended that the very hand that paid, and 
not merely the person whose money was paid, should ap- 
pear upon the face of the grant, it would have rather re- 
quired it in the memorig^l which was public, than in the 
grant which was secret, or at all events in both, instead 

of 
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of requiring it in the deed only, a provision frivolous and 
nugatory, When therefore the case of Williams v. The 
jDwAreo/jBoftow, reported in 2 VeSfjun. 138.and4tBrown's 
Ck. Ca, 297., was insisted upon by the counsel in the case 
of Dalmer against Barnard^ 7 Term Rep. 248. , which was 
the first decision in the Court of King's Bench on this 
point, Lord Chief Justice Kenton revolted at the argument 
pf the counsel till they insisted on the authority, and his 
lordship said qui facit per alium facit per se^ a maxim 
^hich occured also to the Barons of the Exchequer in|a sub- 
sequent case, till the decision of Williams v. The Duke o 
Bolton was brought before them ; a decision whichjboth th 



Court of King's Bench and the Exchequer felt themselve 
bound by, on account ofthe respectability of thejudgeswh 
decided it, and because the words ofthe statute were sur^— 
ficient to bear the construction, though another construa — 
tion might also be fairly put on it. The decisions ther^ — 
fore of the respective courts may be considered as restia 
entirely on the authority of the case of Williams v. 
Duke of Bolton J ajjoye alluded *to, and are not to be cobtb.*-* 
sidered as the genuine opinion of the Judges of thoas^ 
Courts, or as containing any solid evidence of the tru.^ 
construction to be put upon the statute. 

With respect to the second objection, it is submitted tIiL£i,t 
the first section of the annuity act, so far as relates to 
this point, only requires the memorial to state the nainos 
of the parties to the transaction, the annual sum to be paid^, 
and the consideration of the granting the annuity ; Sir 
Robert Mackreth as well as John Martindale^ was indis- 
putably a party to the transaction, and the consideration 
of the annuity was 14,000/., paid by the duke to John 
Martindale^ with the concurrence and at the request of 
Sir Robert y who was present when it was paid; aad 
though the jury have found that in fact the money was 
paid io John Martindale for his sole use, that fact might 
not be known to or on behalf of the duke at the time tb« 
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money was paid', and it might then be supposed that as 
Sir Robert conveyed so considerable an estate for the pur- 
pose of securing the annuity, he was to participate in the 
consideration money; though the jury have found that 
ttie 14,000/. were paid to John Martindale dlovie^ it does 
mcfit follow but that shortly afterwards he paid a part of 
the consideration money to Sir Robert upon a pre-existing 
agreement between them; and indeed, supposing the 
case to be otherwise, yet as Sir Robert was an active par- 
ty in the transaction, and did not merely volunteer his 
personal security, and the money was paid at his request, 
it might fairly be considered in the eye of the law, and 
in a formal conveyance, which uniformly contains tech- 
nical expressions that the money was paid as well 
to Sir Robert^ as to John Martindale, The same obser- 
vations apply to the third section of the annuity act, 
''^hich it must be also observed only requires the deeds 
to state the name or names of the person or persons by 
^hom, and on whose behalf, and not to whom or on 
^hose behalf the consideration was advanced. 

With respect to the last objection, which arises out of 
the :first section of the annuity act, requiring a memorial 
^£tting the names of all the parties, and for whom any 
^f them are trustees, it is submitted that the statute only 
requires the memorial to state the grant of the annuity, 
^^ other charge, and for whose benefit is was made, as 
has been done in the present case, unless the deed grant- 
ing the annuity convey some estate for other purposes, 
besides the securing the payment of the annuity, and 
wbere, after satisfaction of the annuity, the deed directs 
a beneficial interest in the premises to take place difierent 
to that which the grantor was entitled to at the time the 
^ annuity deeds were executed. Now in the present case 
^t appears from the indenture of the 9th of November 
^793^ that the premises to which Sir Robert was entitled 
for life, remainder to John Martindale in fee, and the 
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leasehold and other premises were conveyed to Thomas 
Coutts merely in trust, for securing the payment of the 
annuity ; and thotigh a term was carved out of the in- 
heritance, and granted to the said Thomas Coutts for the 
term of ninety -»nine years in trust, yet the trusts were 
common and incidental to the grant, and merely" to se- 
cure the paymeuJ; of the annuity ; and after satisfaction 
of it, the trust was to enure for the benefit of the same 
person or persons as would have been entitled to the 
estate, if the annuity had never been grartted. There- 
fore whether the decisions in Dolman v. Dolman^ 5 Tenm 
Rep. 641. and//oodv* Burlton^^Vesej/jun. 29ABr.C^ 
Cas. 121. are correct or not, the present differs mate 
rially from those cases, for there it appeared that the pr^ 
mises were conveyed in trust, not only to satisfy tt 
annuity, as stated in the memorial, but also to pay oibk.t 
debts, or for other purposes not fully stated in such mc 
morial, and consequently such annuity was void, becaus 
the npemorials did not disclose all tlie beneficial pur- 
poses for which the annuity was granted. The present 
case more resembles the case of Toldervi/ against AUaUy 
5 Term Reports^ 480. where the memorial was held suf- 
ficient. It is however submitted that there is no decision 
immediately bearing on this point, and that it is only io 
be considered what was the intention of the Legislature, 
which ought indeed to govern, though there may be ex- 
press decisions of the courts repugnant to it, 
^ In the above-mentioned case of ^oorf against BurHortf 
Lords Commissioners Ei/re and Ashhurst held the annuity 
void, because the beneficial interests created by tli^ 
grantor were not suiBciently stated ; and a similar reasoi^ 
was certainly the ground of the Judge's decision in th< 
above-mentioned case o{ Dolman v. Dolman ; andintli< 
case of Toldervj/ v. Allan^ above alluded to, the cou^ 
held that the first clause of the statute extended only 't 
persons for whom trusts were created, observing that tfc 
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Legislature did not mean fo require the parties to men* 
tion all the trusts which were a lien on the estates, iiide- 
pendentlj of the annuity, such as to pay taxes, &c. but 
only those which were created in consequence of the an- 
nuity being granted. 

It is rather remarkable, that it does not appear from 
the reports of either of the cases on this point, that the 
spirit.or intention .^f the Legislature was satisfactorily in- 
quired into, and that the decisions appear to have been 
foiiuided merely on the words of the statute. 

It is admitted that the Legislature required a memo- 
tial stating the transaction, the better to protect the 
grantor, and enable him, by examining the memorial at 
any time, to discover and avoid a fraudulent transaction. 
The annuitjr act does not appear, from the framing of it, 
to have been passed in favour of creditors or persons not 
privy to the transaction. It certainly require4 all in- 
terests adverse, if they may be so termed, to that of the 
grantor, to be stated in the memorial ; but it could not be 
necessary to state trusts or interests consistent with and in 
favour of his interest. In the present case, the memorial 
s^tes the duke's right during his life to an annuity of 
2000/. ; this was the only interest and charge on the pre- 
mises adverse to the grantor's inter«irt, and is indisputa- 
Wy correctly stated in the deed and memorial. The 
powers of distress, &c. are notoriously created whenever 
^n estate is conveyed for the purpose of securing the due 
Payment of an annuity ; and it is also as notorious that 
such conveyance is in no case absolute, entitling the gran- 
^ immediately to enjoy the premises, but the party con- 
veying the estate is always at liberty to hold the same 
hll default be made in payment of an annuity : it would 
"lerefore have been idle as well as unnecessary, in point, 
^f law, to have made a tedious detail of these provisions 
^ the memoria;l ; and though the deed directs how the 
^sts of thte respective terms shall entire after satisfacticm 
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of the annuity, it was unnecessary to notice such direc- 
tion in the memorial, because it was in favour of, and not 
a beneficial interest adverce to the rights of the grantors ; 
and also because, had the deed been silent and omitted the^^ 
direction, the interest of the grantors would, after satis-^ 
faction of the annuity, have been the same as expressc 

in the deed. 

T*. Erskine. 
John Lens. 
Joseph Jekyll, 



9 

The Defendant in error hoped that the judgment ^ 
the Court of King's Bench would be affirmed for these, 
among other reasons : 

Because, independant of the facts found by the specia/ 
veidict, it appears upon this record, that the trusts con- 
tained in ihe annuity ^deed are not set out in the memo- 
rial; in which it is only stated that Mr. Coutts is a 
trustee for the duke : but nothing appears of the trans- 
action between the parties, which it has been held, must 
necessarily be stated in the memorial, 'the trusts here ' 
are very material, they authorise the trustee to raise the 
arrears of the annuity if behind 60 days^ by leasie, sale, 
or mortgage, and to give the residue, after discharguig 
the preceding trust, to the person entitled to the freehold 
of the premises charged. There is also a trust for the 
grantor, till default of payment. 

These two last trusts bring the case within the ex- 
press words of the act of t^arliament 17 Geo. 3. c. 26. s. 1. 
which direct that the memorial shall contain " the names 
of all the parties, and for whom any of them arc trus- 
tees." The memorial here does not state that Mr. Coutts 
was trustee for the grantor till default of payment, not 
for the person entitled to the freehold of the premises, 
for the residue of the money for discharging the arrears 
of the annuity. Tl^e case of Taylor and Johmon^STi i^* 
184. is precisely in point. 
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Upon the facts fouml in the special verdict, it appears. 

First. That the deed does not state the name of the 
person by whom the money was actually paid. 

The third section of the act requires this in express 
terms. " And also the name or names of the person or 
^^ persons by whom and on whose behalf the said con-, 
*^ sideration, or any part thereof, shall be advanced." 
This defect has been held to avoid the deed so frequently 
and in so many of the Courts of ffestminster HaU^ that it 
would be of dangerous consequence to overturn the de-, 
cisions ; many of them are collected in Dalmer v. Bar-. 
nard^ 7 T. R. 248. They appear to be founded as well 
cm the policy of the act as on its precise words. 

Secondly. It appears also that there is no true state* 
Hient, either in this deed or the memorial, of the person 
who received the money. 

The real transaction appears to be this, That the an-i 
nuity was purchased of Martindale^lone ; that Mackreth 
only consented to charge the life estate ; that in truth he. . 
hadnoiie of the money, and no beneficial interest. 

These are the resgestcBy astheyare found by the special, 
verdict. They are not set out in his memorial, nor coukt 
they be guessed at from any thing which appears there. 

Y. GiBBS* 
S. RoMlLLY. 

, H. Dampish. 

O. Mabkhax. 
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This case was argued at the bar of the House of Lords 
by Erskine and Z^ens Serjt., on behalf of the PlaintiiTs 
in error, and Gibbs and Homilly on behalf of the Defen- . 
dants in error. 

The following questions were, upon the motion of the 
liord Chancellor, submitted to tlie Judges : 

1st. Whether (attending to the effect of the indenture 
of release of the 9th of November 1 793) the represieptatioji 
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in the memorial, that << Thomas Couits was a trustee Ao- 
tifiitoted on the part of the Duke of Queensb^iyy Was in 
law and according to tlie act of the 17 G. 3. e. S6. a sufn 
ficient representation* (^ the person or piersoiis for whom 
the mA Thomas Coutts was a trastee, according to the) 
effect of the said indenture ? 

id. Whether, it appearing upon the record that the' 
snm of 14^000/., the proper mdney of the said duke-, was 
paid in notes of the governor and company of the Bank 
of England by Edward Lenn^ then a clerk of Messrs; 
Coutts and Co., the then bankei^ of the said d^ke, and 
by the said duke's direction, and that the said duke was 
not then present, and the daid indenture having stated 
the consideration to be '<thfe sum of 14,000/. of lawful 
money, of Great Britain well and truly paid by the said 
duke," the several matters, required by the beforemen- 
tioned act of parliament to be fully and truly sei fortfc 
and described in words at length in every deed wheretj 
an annuity shall be granted, as to the consideration and 
the pajrment of the consideratign for isuch annuity, ate 
setibtth and described in the said indenture according to 
law? 

3A. Whethif^r, it appearing upon the record that at the 
time of the payment of such notes of the governor and com- 
pany of the Bank of England, the same were paid to John 
Martindale in -the presence of Sir Robert Mackreth^ and 
by arid with his privity, knowledge, and consent, and that 
the said John and Sir iiofter^ signed a receipt for the con- 
sideration money, but that in fact the whole of the 
ieonsideration money was then paid only into the hands 
Of the said John^ and to and for his sole use and benefit 
(though the said Sir Robert was present and assented to such 
payment at the time it was made, he being merely party to 
the said indenture, for the purpose of conveying his said 
life estate and ^interest on the premises), and the memorial 
leaving stated the consideration of the indenture of grani 
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of ttie annuity to be ¥4,000/. paMte tKe«aid Sir Rdtert 
dncf JoHny and tfie considetation of the bond mentioned in 
the memorial being' tUerein sitated to be 14,000/. paid W 
tho sMd JhHh,- does the memorial stated in the record 
duly and according to law set forth every deed, ihstnr- 
ni.^nt, or other assurance, whereby the annuity is granted 
or attempted to be granted ? 

4th. Whether the annuity granted by the said inden- 
ttire, being an annuity of 2000/., thereby made payable on 
the 9th day of May and 9th day of November in every, 
year, by even and equal portions, together with a pro- 
portionable part of the same, from the last of the said 
days of payment which shall hap en next before the de- 
cease of the said Duke of Queensberry^ up and home to the 
day of the decease, and the memorial stated on the record 
being 'a memorial of a grant of "one annual sum of 
2000/.j" does such memorial set forth the annual sum or 
•Urns to be paid according to law and the above statute ? 

On this day the opinion of the Judges was delivered by 
^heLord Chief Baron Macdonald on the 1st and 3d ques- 
tions submitted to them by the House, upon which 
Questions they were unanimously of opinion, first, that the 
'^i^naorial did not sufficiently state, according to the 
*7 Q, 3. c. 26., for whom Thomas CotUts \vas a trustee; 
^d 2dly, that the name of the jierson, by whose hand the 
^ojisideration of the annuity was paid, ought to have been 
*^ted in the deed by which the annuity was granted. 

After thifi opinion had been delivered by the Lord 
^hief Baron to the House, the Lord Chancellor again 
'^dcijessed the House, and suggested that though the 
^Os^ers of the learned Judges upon the 1st and 2d 
^.Uestions proposed to them were sufficient io decide tliis 
^^^se, still it would be important to ascertain their opinions 
^^so upon the 3d and 4th questions proposed^ as including 
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moit of the difficulties arising out of the 17 G. 3. c. 86., 
and accordingly moved that the 3d and 4th questions 
should be again pioposed to the judges. 

This was accordingly done^ but no opinion has 'yet 
been delivered upon them. 
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Baylis t3. Manning. 

May 2d. 

YLE Y Serjt. moved to amend the count in a writ 

, ^ rtM 11.1 1 , The Court re- 

right. 1 he count stated the right to have qe^ fused to permit the 
5d from one Robert Baylis^ last seised tat he demand^ Demandant in a writ 
whereas in fact it descended to John Bai/lis, the ^.^"^^"^ to am^nd 

. *^ ^ his county by mtro- . 

'of the demandant y and from him to the demandants dneing an additional 

idavit was produced, stating that inquiry had been «tep in the descent, 

m the country respecting the title, and that the ^''J'^^^arre miV 

idant had been mis-informed ; in consequence of take had arisen from 

I the mistake in the count had arisen ; and that un- *^^ <Jemandant hav- 

, __ ,1-1 1 ', , ing been mis-inform« 

le amendment were allowed, the dematndant woulq ed in the country, 

rred by the statute of limitations. • and that the De- 

mandant would be 
barred, unless the a- 
mendment were al- 

L. I. N. R. S But '•'^"'* 
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But the Court refused to allow the amendment, saying 
that they con^dered this case as less favourable than the 
application in Charlwood v. Morgan (a), since the de- 
mandant here had commenced his action without know- 
ing the title upon which it was founded, whereas the de- 
fect in the former case arose from a mere mistake of thes. 
pleader. 

Rule refused (b^ 



(a) Ante, 6i 



(b) Vid eliam Dumsday v. Hughes, 3 Bos* Sf PuU, 4^ ^ 



May 4th. 



A trader, having 
a counting-house in 
town, and a dwel- 
ling-house in the 
coimtry, left the 
former (to which he 
never returned), 
taking his books 
with him, and slept 
at his dtvelling- 
house a few nights, 
when he finally left 
that also. Held, 
that having quitted 
his counting-house 
without the animus 
recertendi, he began 
to absent' himself 
from that day with- 
. in the meaning of 
the 13 Eliz, c. 7. 
8. 1. and thereby 
committed an^act 
of bankruptcy. 



JuDiNE, Assignee of a Bankrupt, v. Da Cossent « 

THISwas an action of trover, brought by the Plain 
tiff, as assignee of a bankrupt, to recover a quantitj 
of Russia sheeting and blue cloth. 

At the trial before Sir James Mansfield Ch. J. at the 
Gwi/dAa// sittings after last jET&ry term, it appeared that 
the bankrupt's pnly dwelling-house was at Walworth^ bix* 
that he carried on his business solely at his counting-hous^ 
in AngeUCourt ; that on Friday the 8th oiJune^ he de- 
parted from his counting-house, to which he never afteiT- 
wards returned, and took his books away with him ; tha-* 
on Friday night he slept at his house at Wahmrth^ aa^ 
continued to reside there till Swwrfay morning, when h^ 
went out, but returned again on Monday aftemooh ; th^^ 
on Tuesday momxxig he finally left his dwelling-house 9 
and that on Saturday the 9th of June^ the wife of tb^ 
Defendant called upon the bankrupt, at his house a1 
Walxmrth^ respecting a' debt due from the bankrupt "t^ 
the Defendant, ill consequence of which the goods wer^ 
delivered to her by the bankrupt on Sunday the 10tl»' 
The jury, under his Lordship's direction, found a ver- 
dict for the Plaintiff. 

Vaughan 
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Vaughan Serjt. now moved for a rule to shew cause 1805. 

wJiy this verdict should not be set aside antl a nonsuit be 
entered, insisting that, as the bankrupt did not leave his 
cl\?vellihg-house until Tuesday/ morning, the act of bank- da Cossen. 
r u j)tcy was not compleat until that time, and consequently 
lYxe Defendant was entitled to retain the goods which 
were delivered on Sundai/ ; that the words^of the 13 Eliz. 
^* 7 s.l. are " depart from his dwelling-house to the in- 
tent or purpose to defraud or hinder any of his credi- 
tors :" and that whatever might have been the intention 
of the bankrupt in leaving his counting-house on Fridaj/y 
Ills act upon that day did not make him a bankrupt with- 
in the meaning of the statute. 

Sir James Man^ield Ch. J. I left it to the jury to 
determine whether, when the bankrupt left his counting- 
house, he left it with the intention never to return again ; 
^nd the jury thought that he did. The case may perhaps 
be new in circumstances, but the question is this. Whe- 
ther^ when a trader, having a counting-hwise and carry- 
^^S on business no where else, leaves that counting-house 
without the animus revcrtendL he comes within the mean? 
\ ^S of the words of the 13 Eliz. That statute is not con- 
m fiiied to departing from the dwelling-house, but after the 

^^irds depart the realm, or begin to keep house, it has » 

^'^ts expression — " or otherwise to absent himself.'* 
•*■ tough therefore the case may be new, I can entertain 
^^ doqbt upon it. If a man, who carries oh business at 
* Counting-house, goes a^ay, taking all his books witli 
"^na, without any indention of returning, though he may 
"^Ve a country-house at which he sleeps4wo or three 
'^^hts afterwards, I think that he begins to absent himself 
"'^m the time that he Jeayes his counting-house. 

'Heath J, There appears to me to be very antient au- 
^^oiity for considering a trader as bankrupt from the time 

S2 that 
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that he leaves his counting-house. The term ^' bankrupt" 
is derived from the //a/m« expression" Banco rotio^^'and 
formerly when a trader left his place of business, the 
benches were broken, and he was declared a bankrupt. 

RooKE and Chambrp Justices being of the same?* 
opinion, 

Vaughan toojc nothing by his motion. 



May 7th. 



Atty v. Lindo. 



- Policy npon tlie 
freight of the ship 
StrangeTy at and 
from London to Ja^ 
nudca, with liberty 



THIS was an action on a policy of insurance, upon the 
freight of the ship Stranger^ at and from London to 
Jamaica, with liberty to touch at Madeira, and discharge 
andtakegoodson board there. The cause was Iriedbefore 
to touch at Madeira, ^/lawzire J . atthe Guildhallsiitings after last Michaelmas 

and discharge and • ' 

take goods on board term, when it appeared, that by a charter-party, dated the , 
tiiere. The Plain- iQth December 1803, it was agreed between the Plaintiff 

rharte'li^p^^^iaf ^ ^^"^^ ^^^^^ Stranger, 3Xid J. S. De Franca,as freighter 
the ship should take thereof, that the ship should take in such goods at the 
in goods at London, ^^^^ of London as the freighter should think proper, and 

proceed therewith to the island of Madeira, and having 
arrived there, the commander should deliver all or such 
part of the goods shipped at London as the agents of the 
freighter should direct, and there receive on board the 
said ship, from the freighter or his agents, such quantity 

board wine, and 

proceed to Jamaica^ and there deliver ; and th^ freighter agreed to pay 1351, in full for freight 
during the whole voyage from London to Rfadetra, and from thence to Jamaica, such freight to 
Le paid in Madeira, on delivery of the goods shipped at Lofhdjon for that place, by Madeira wio^ 
i^t 402. per pipe, to be carried in the said ship to Jatnaica free of freight j the ship arrived at itfH' 
deira, and delivered all her I/m Jon cargo, except 33 casks of coals, whicli the captain kept on 
board to stiffen the ship ; having received part of his cargo for Jamaica, but not the wine tob^ 
paid for freight, a gale of wind arising, the captain was obliged to cut his cables and run oot 
to sea, where he was captnred. Held that tlie Plaintiff was entitled to recover for a total lou* 

of 



and proceed to Ma- 
deira, and tiiere de- 
liver such part of 
the goods shipped 
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agent should direct, 
and receiye on 
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of wine ?is he or they should think proper ; and having re- ^^ . 

ceived the same, should proceed to Kingston in the island 
tJi Jamaica^ and there make a true delivery of the cargo 
to the freighter or his agents. And it was further agreed 
by the said J. S. De Franca^ that he should pay to the 
Plaintiff 135/. in full for freight or hire of the said ship 
during the whole of the said voyage from London to Ma- 
deira^ and from thence to Kingston in Jamaica; sucli 
freight to be paid in Madeira aforesaid on a rigli t and true 
delivery of the goods that might be shipped in London for 
that place J by London Particular Madeira wine at the rate 
of 40/. per pipe, which wine only, arid the hogshead given 
to the master, should be carried in the said ship to Ja- 
maica free of freights The captain, being called as a 
witness, proved that the ship, having taken on board a * 
cargo in the river Thames^ consisting of bale goods, and a 
quJEUitity of coals in old wine casks by way of ballast, set 
sail on the 2d of February^ and arrived at Madeira on the 
S6th of that month ; that about the 28th, the ship began 
to deliver her cargo, the whole of whigh, except d!^ casks 
of coals, was discharged by the 7th ofMarch^ at which 
time 69 pipes of wine consigned to London (but not the 
-wine by which the freight was to be paid) had been put 
on board ; that the agents of the freighter were ready to 
receive the 33 casks of coals, but that they were retained 
onboard by the Captain to stiffen the ship until the rest of 
the cargo for Jamaica could be shipped ; that on the 7th 
of March a gale of wind arose, which continuing till the 
9th, the captain was obliged to cut his cables and run out 
to sea; that being driven to the westward, the ship fell 
in with a French privateer and was captured. The jury 
found a verdict for the Plaintiff for a total loss. 

A rule, having been obtaij:ied, calling on the Plaintiff 
to shew cause why the verdict should not be set aside and 
a new trial had ; first, on the ground that the Plaintiff 
was not entitled to recbver any thing ; and secondly, 

S3 that 
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tial loss, 

Marshfidl^i^^ Best Serjts. now argued in support of the 
rule ; first, the Underwriter on freight only undertakes 
that the owner of the ship shall not be deprived of hb 
right to freight by any of the perils insured against. If 
therefore the right to freight in this case had vested be- 
fore the loss happened, and an action would have lain to 
recover it of De Franca, nothing which afterwards took 
place could divest that right, and consequently the as- 
sured would not be injured by the loss of the ship. By 
the terms of this charter-party, the right to receive freight 
was not made to depend, as in most other cases, upon the 
completion of the voyage, but was to vest upon a true de- 
. livery of the' London cargo at Madeira. It is true that, 
when the loss happened/33 casks of the London cargo re- 
mained undelivered. But if the delivery of these casks 
was prevented by the fault of De JFrawca'sagcnts, he must 
be answerable for their fault, and is liable to pay the 
freight ; if by the fault of the captain himself, then be has 
broken the charter-party ; if by unavoidable necessity, 
then the Plaintiff was justified ; and all having been de- 
. livered which could be reasonably demanded, the right 
to freight vested. If ^he performance of the conditioa 
was either excused bynecessity, or dispeusedwithby De 
Franca^ an aqticoi might be maintained for the freight. 
Now shipping the wine before the delivery of tbeooak 
may be cohsidered as a licence on the part of Dc Franca 
to detain the latter. On the other hand, if the Plaiatiff 
was in fault, he has lost the freight by his.own act. The 
charter-party makes no pro vision for retaudog auy part of 
the cargo by way of ballast. If baUa$t was waited, the 
Plain^iffshouldhave taken it out; aodifl^ewitli^h^Idth^ 
coals contrary to th,^ chartejr-pa^y, \\ wiusby hib^owa act 

that the freight was prevented fcom vesting. Secondly^ 
. The 
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Madeira lo Jamaica. The freight in this case is reserved 
upon the whole voyage from London to Madeira j and 
from Madeira to Jamaica y but wherever a voyage is 
divisible, freight may be apportioned. This voyage is 
divisible, b9th by the terms of the charter-party, and th6' 
nature of the trade. In Siderfiny 236. it is said, that if a 
ship go from one port to another, and there unload, and 
in her passage to a third place be lost before her second 
unloading, the owner shall only recover freight foi^the 
first loading and unloading. The case of Luke v. Lyde^ 
2 Butt. 882. 1 Black. 190. also clearly shews, that 
where goods are carried to a certain point only, and re- 
ceived by the freighter, the owner may recov'er freight 
pro rata itineris. In this case therefore, thejury ought 
to have apportioned the freight, and to have deducted so 
much as was earned by the carriage from London to 
Madeira. 

Shepherd and Bayley Serjts. contra. First, it maybe 
admitted, that if the Plaintiff be entitled to recover of 
De Franca^ this action cannot be supported. The de- 
livery of the London cargo is a condition precedent which 
has not been performed, and there is no evidence frorti 
which it can be inferred that the delivery was prevented 
by the fault either of the Plaintiff or De Franca* The 
casks of coals were retained on board in the ordinary 
course to keep the ship right until the remainder of the 
Madeira cargo should be delivered ; but until the whole 
London cargo was unshipped, the condition was not per- 
formed, and the right to freight did not vest. The case 
of Cutter y. Powell^ 6 Term Rep. S20. is a clear autho- 
rity to shew that where the benefit of a contract is made 
to depend upon the performance of a condition, nothing 
can be recovered unless that condition be performed, 
though such performance were prevented by the act of 

S 4 ' God. 
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God. In the present case, howevfer, it may be observed 
that this is not a mere insurance that the assured shall 
have a right to freight, but it is an insurance on the freight 
till the freight- wine is put on board at Madeira, and 
afterwards on the freight- wine itself until its arrival at 
Jamaica. And as the assured have been prevented by 
the perils insured against from receiving the wine on board 
their ship, they are entitled to recover. Secondly, This 
is not a partial, but a total loss ; the contract in this case 
is entire on one voyage from London to Madeira, and 
fromik/arfe/ratojrfl»2a2Cff,andcarinotbesevered. ^here 
the contract is express and entire, the freight cannot be 
apportioned. This was decided in Cook v. Jennings, 
7 Term Hep. 381. in which case the distinction between 
express and implied contracts was taken, and the case 
then before the Court, which was founded on a charter- 
party, was distinguished from that of Luke v. Lj/de, 
which was an action of indebitatus assumsit. 



Sir James Mansfield Ch. J. This is a motion for a 
new trial, on the ground, first, that the Plaintiff is not 
entitled to recover arty thing, and secondly, that he is 
only entitled to recover for a partial loss, ^here is 
nothing particular iu the terms of the policy ; but in or- 
der to understand the real subject of insurance, we are 
obliged to refer to the charter-party, from which it ap- 
pears, that the subject-matter of insurance is of a very 
lingular nature. Generally speaking, an insurance on 
freight is nothing more than an undertaking that the 
owner of the ship shall not be prevented by any of 
the perils insured against from having a right to re- 
cover freight from the persons who have bound them- 
selves to pay it; but this is not only an insurance 
that the owner shall be in a condition to demand his 
freight, that is, that the ship shall be. in a state to receive 
a payment in Madeira wine at Madeira^ but also that the 
wine so received shall; notwithstanding the perils insured 

against, 
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against, be safely carried to Jamaica. This must be the 
nature and effect of the insurance, otherwise if th6 l^on" 
don cargo were carried to Maderia and there delivered, 
and then the freight paid in wine, if the ship were after- 
wards lost, the owner would lose his freight by the perils 
insured against, and yet not be protected by the policy. 
It seems to be admitted, therefore, that the insurance must 
extend to protect the wine when on board, as well as the 
right to receive it ; and I believe that this sort of in- 
surance is continually made and well understood in the 
city of London, In order to judge of the question^ we 
must look at the charter-party, by which it is agreed that 
De Franca shall pay to the Plaintiff the sum of 135/. in 
full for freight by the said ship during the whole of the 
said voyage from London to Madeira^ and from thence to 
Kingston in Jamaica ; which freight is to be paid in Mar 
deira, on a true delivery of the goods shipped in London^ 
by Madeiia wine at 40/. per pipe, which wine is to be 
carried in the ship to Jamaica free of freight. Tlie 
charter-party, therefore, treati^ the whole as one voyage 
from London to Jamaica^ touching at Madeira. The 
freight for the whole voyage is to be paid in one gross 
sum, and that sum is to be paid in Madeira wine, valued 
at a certain sum, at Madeira ; the payment, therefore, is 
local and indivisible, and on payment of the freight in 
Madeira wine, the wine is to be carried in this particular 
sbip in the particular voyage from Madeira to Jamaica. 
The intention of the parties to the policy was to insure 
the object of the voyage, part of which was to carry to 
Jamaica the wine paid for freight. On the arrival of the 
ship at Madeira^ the captain proceeded to unload. It ap- 
pears that there were persons ready to receive tlie coals, 
but that the captain, consistently with the safety of the 
ship, could only deliver them as he received the wine on 
board. There is no evidence that he was prevented from 
getting the wine on board by ih^ neglectNof X)e Franca ^ 

or 
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or that the captiain himself was guilty of delay m taking 
out the coals. . Before all the coals could be deliverjcd, 
a storm arose ; the ship was captured, and a total loss en- 
sued, upon which an action is brought against the un- 
derwriter. No Madeira wine was or could have been 
delivered on board the ship for freight ; I say ao wine 
cOuld have been delivered for freight, because it is not 
proved that any person was guilty of delay. Without 
any fault being imputable to any one, an accident hap- 
pened, which rendered it impossible for the captain to re- 
ceive the freight at Madeira^ Then why may he not re- 
cover it from the underwriters ? While the ship Was at 
Madeira^ she was, in the course of the voyage insured 
at and from London to Jamaicay taking Madeira in the 
way ; and the owner was to receive the freight at Jlifarfrirfl 
to be carried in the intended voyage to Jamaica. The 
owner, therefore, was deprived of his freight by perils 
insured against by the policy. But it is said that the loss 
can only be partial, because the owner has a right to re- 
ceive freight for so much of the voyage as was at an end. 
But the'terms of the charter-party afford a complete 
answer to that objection. How can we apportion the 
freight, when the terms of the policy exclude any demand 
. for a part of the voyage ? A certain sum is to be paid in 
wine to be carried to Jamaica free of freight for the whole 
voyage. This is not like an agreement to pay money for 
time or for distance ; it is impossible that the, owner in 
this ca se should be intitled to receive any thing for having 
performed apart only of the voyage. I see no reason, 
therefore, why the verdict of the jury should be reduced. 



Hj:ath J. There are two questions in this case. First, 

Whether the Plaintiff be entitled to recover any thing ? 

Secondly, Whether he be entitled to recover for a partial 

or a total loss ? This is an action upon a policy on freight. 

* As soon as the ship broke ground at London an inchoate 

right 
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right to freight attached, and the loss which happened is 
within the policy. The Plaintiff, therefore, is entitled 
to recover, unless some, reason to the contrary can be 
shewn* Itis said that either Dc Franca^ or the captain, 
was guilty of neglect ; but the underwriters do not know 
to which the neglect is to be imputed. I never heard of 
neglect being set up as a defence, without specifying some 
person to wl^om it was to be imputed. The jury, how- 
ever, have exercised their judgment upon this subject, 
which was a matter of fact, and no blame is therefore to 
be imputed to either. The only remaining question then 
is. Whether the Plaintiflfbe entitled to recover for a total 
loss; and I see no pretence for considering the loss 
which has happened as a partial loss* The voyage was 
not divisible. I remember a case in the King's Bench, 
where a ship, laden for Newfoundland^ was to discharge 
Iter cargo there, and buy fish to be carried to the Italian 
market ; and the Court thought that the whole was but 
one voyage. In the present case, I think it impossible to 
make any modification of the freight. 



1805. 




RooKE J. I am of tlie same opinion. With respect to 
the first point, whether the Plaintiffbe entitled to recover 
at all, I think that his right to recover may be stated 
shortly . He has been prevented from earning freight, not 
by his own default, or that of the captain, but by the 
perils insured against. He is therefore, entitled to re- 
cover something, andif anything, why not the whole ? 
Under the words of this charter-party, I think it impos- 
sible to apportion the freight. If the agreement had been 
xnerely to pay a sum of money, possibly some means of 
apportioning might be found ; but here the freight was 
to be paid, *not merely by putting a certain quantity of 
JMadeira wine on board the ship, but it was part of the 
stipulation, that such wine should be carried free of 
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freight to Jamaica. I do not see, therefore, how that sort 
of freight can be apportioned* 

Ghambre J. I am entirely of the same opinion. AIL, 
the facts of the case were left to the jury, and I do no^ 
see how they could entertain any doubt. It was neces — 
sary to the safety of all persons concerned, that some pai — 
of the outward cargo should be left on board. Indeec^ 
if there had been some negligence in delivering the ou^ 
ward cargo, I do not know that it would affect tli.:} 
. policy ; for if the freight-wine had been put on board, jft 
would have been blown out and captured. As to tlie 
divisibility of the voyage, I do not think that much re- 
liance was placed on it at the trial, since no evidence was 
offered to enable :th6 jury to say how much ought to be 
deducted. Suppose no goods had been sent to Maderia^ 
yet the freighter must have paid the whole freight agreed 
upon. How then are we to ascertain what sum the 
Plaintiff ought to receive for the use of the ship from 
London to Madeira ? It seems to me that this case dif- 
fers materially from those in which a division ha^ been 
permitted; and that the verdict is quite right upon both 
points. 

Rule discharged. 
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(IN THE EXCHEQUER CHAMBER.) 

Barnard v. N. Gostling and G. Gostling, ilfcystii, 

in Error, - 

THE Plaint iff declare* in debt for certain penalties in . _» ^ . 
^ A common in- 

the Court of King's Bench^ said obtained a verdict former may recover 

on the 3d, 12th, and 15th counts of his declaration, which penalties against a 

Droctor for Actinsr 

l¥ere similar in form, though for different acts done by ^ g^^jj, without 
the Defendants. The 3d count alleged, tliat " Nathaniel having obtainedand 
Gostling SLiid George Gostling, not regarding the statutes ^"^^'"^ * ^*'^* 

cace iinQer or vsri %}• 

in such case made, &c. on &c. at, &c. did in their own c, 90. But two 
names ai proctors of the Prerogative Court, &c. and proctors cannot be 

V. ,. ^,. /••/• •• 1*1 sued together as for 

lor and m expectation ot £ram, tee, and reward in the n. • 

5 o > 7 one offence m not 

said Court, &c. extract the probate of q. certain will having obtained and 

and codicil of one,/. K. deceased, without having ob- entered their cer- 
tained and entered any such certificate pr certificates as q^^^ Whether 

in and by the statutes in such case made is directed con* it be not bad to sue 

traformamy &c., whereby and by force of the statutes, «nderthestatutefor 

•^ , ^ -^ "^ , ' not havmg o6tomg(I 

&c. the said Nathaniel and George Gostling then and gj^^ entered a certifi- « 
there forfeited for their said last-mentioned offence 50/. cate without distin- 
et actio accrevit;' 8fc. The Court of King's Bench upon g^i«»^g ^^ch of . 

' ox- those two omi&sions 

motion arrested the Plaintiff's judgment. Vide 2 East^ the person sued has 
569. ; and the following judgment was accordingly en- been guilty of? 
tered up ; " whereupon all and singular the premises be- 
ing seen and read by the Court here, and full deliberation 
thereupon being had, because it seems to the Court here 

that the said third, twelfth, and fifteenth counts of the 

s^aid declaration, in manner and form above made, and 

the matters therein contained, are not sufficient in law 

^c. Therefore it is considered that the said George Bar^ 

^ard take nothing by his writ and declaration aforesaid^ 

«ind that the said GeorgeBarnard be in mercy for his false 

complaint against the said Nathaniel dmd George Gostling 

for 
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Ti^hereof the said Nathaniel vmA George Gostling are ac- 
quitted. And the said Nathaniel and George Gostling 
CosTLuiG. go thereof without day," ^c* 

^ Upon the above judgment the Plaintiff brought his 

writ of error in this Court : and the principal error as- 
signed was, " that although the seyejal penalties in the 
# said several counts of the said declaration mentioned, and 
thereby^lleged to have been forfeited by the ssiidNathaniel 
and George Gostlingy by the committing of the several 
offences in those counts respectively mentioned, are by 
the statutes in that case made and provided, given and 
applied to the use of the person who sues for the same. 
, And although the said George Barnard has sued for the 
same a? aforesaid, and the juyor? of the jury whereof 
mention is in the same record made haye found that the 
saidNathanieisind George Gostling are guilty of the pre- 
mises in the said third, twelfth, ^nd fifteenth counts of 
the said declaration mentioned, yet by the judgment 
aforesaid it is considered that the said Geat^ge Barnard 
should take nothing by his writ and declaration aforesaid, 
and that the said Nathaniel and George Gostling should 
go thereof without day.'- 

Before the argunient had proceeded far, Sir James 
Mansfield Ch. J. intimated, that upon the point on 
which the assignment of error proceeded this case was 
governed by the case oi Davis v. Edmonson j SBos.SfPull*. 
382., where a similar question had been discussed and 
decided by this Court, and that consistently with that 
decision this judgment of the Court ofKing^s Bench must . 
be reversed, unless it could be sustained upon otheic ob- 
jections to the Plaintiff's recovery than that upon which 
thejudgment proceeded. His Lordship then called upon 
the counsel for the Defendants in error to state such 
other objections to the Plaintiff's recovery as he meant 
to rely on. 

Dampier 
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Dampier for the Defendants in error. There are two 
objections to the counts in the declaration upon which 
the Plaintiff has obtained his verdict ; 1st, the two De- 
fendants are thereby charged with the commission of a 
joint offence, which is several in its nature, and is made 
by the acts imposing the penalties in question. The de? 
claration charges them jointly with having acted as procr 
tors without having obtained ^d entered their cer/j^ca/e 
or cert^cates f^ithont distinguishing which of them has 
not obtained and entered his certificate. If two proctors 
act jointly as such, without having complied with the 
requisites of the statutes, each will be liable, in conse« 
quence of such joint act, as for a several offence. If a 
penalty be recovered, one of the two defendants ought 
to be protected from being again sued for the game act. 
Which of the two then would be enabled, by a judgment 
in this action,^ to protect himself against any future suit, 
or how would N. Gostling be better entitled than G. . 
Gos^/iwg- to plead such recovery, or G. Gostling ihdLa N^ 
Gostling ? The case of ffardyman v) Wliitaker^ cit^d by 
Mr. Justiceiaze?re»ce, 2 East. 573.*does not apply to this, 
because, though several persons may be jointly guilty of 
killing game, several persons cannot be jointly guilty of 
acting as proctors without a certificate, when each is 
severally liable to a distinct penalty for so doing. If 
each of several partners be not severally liable to be 
sued for a joint act, inhere none of them has obtained 
and entered his certificate, the consequence will be, that 
one certificate must be held sufficient Ifor any number 
of persons acting in partnership. In The Kingy. Clarkcj 
Cowp. 610., where three defendants in one information 
were found to have severally forfeited the sum of 40/. 
for assaulting and resisting certain custom-house officers 
iuthe execution of their duty, and rescuing out of their 
custody a quantity of brandy, on a motion in arrest of 
judgment, because the offence was entire, and only (me 

sum 
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sum of 40/. forfeited by the Defendants jointly, Lord 
Mansfield thus lays down the rule : " Where the offenpe 
is in its nature single^ and cannot be severed, there the 
penalty shall be only single ; because, though several . 
persons join in committing it, it still continues but one . 
offence. But where the offence is in its nature several, and 
where every person concerned maybe separately guilty 

^ bf it, there each offender is separately liable to the 
penalty ; because the crime of each is distinct from the 
offence of the others, and each is punishable for his own , 
crime."' Now if several partners act as proctors with- 
out obtaining or entering their respective certificates, the 
joint act makes each of them liable to a several penalty* 
In Tlve King v. Clarke^ Lord MansJieldxnQnlions the of- 
fences of impounding a distress in a wrong place, under 
the 1 4r 2 Ph, Sf M. c. 12., and of destroying the game 
contrary to 5 Ann, c. 14., both of which he admits to be • 
in their nature joint, thoug^i several concur in the offence. 
It was held in^r^oA-e** case, 2 RolL Abr. 81. tit. Indict* 
menty pL 6. and recognized in Regina v. Atkinson S^ aL 
1 Salk, 382 . by Holt Ch . J . that two could not be indicted 
, jointlyfor exercising a trade not being educated in it as ap- 
prentices, because the forfeitures are distinct . So in thisss 
case the forfeitures of the two Defendants are distinct.. 
2dly ,The counts in this declaration charge theDefendant^— 
with two offences,T23 . the not having obtained and enterec^= 

^ their certificate,and yet claim ojilyone penalty jUot distin 
guishingwhether they have offended in not having obtaL 
cd or not having entered their certificates. Itsohappei 
that the penalties for not having obtained and for not hawk- 
ing entered the certificate,are created bythe same act.But 
suppose them to have been created by different acts aacf 
to have been penalties of different amounts, viz. one of 
5/. and the other of 50/., how could it have been ascer- 
tained OH those counts for which offence and for whic/i 
penalty the action was commenced ? The counts, there* 

fore, 
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fore, are altogether uncertain, and cannot be sustained on 
this ground. 

Xjawes for the Plaintiff in error. When this case was 
l^forethe Court of King's Bench, Mr. Justice Lawrence 
said^ if it were necessary to decide the point as to whether 
the Defendants could be charged jointly for the recovery 
of the penalties, it was governed by the case ofHarch/man 
V. Whitaker^ of which he then read a MS. note. Indeed 
the objection, if available at all, is not available in this 
stage of the proceedings, but is cured by the finding of the 
jury, by which the act complained of appears to have 
been the joint act of the two Defendants. But the pe- 
nalty attaches on the &ct done by the Defendants, and if 
b6th have done but one act, both are liable to one penalty 
only. In The King v. Bleasdale^i Term Rep. 809. it was 
held, that two persons could not be convicted in separate 
penalties for using agreyhound to destroy game. And 
in Tftc King v. Clarke^ Cowp. 6124 hoxd Mansfield dA^ 
nutted that two, three, or four persons might be joined 
in an indictment for impounding a distress in a wrong 
place, it being but one offence, though several were con- 
cerned. How then do those cases differ from this ? HerCx 
though the two Defendants as partners were concerned 
*n each act for which a penalty is claimed, yet each act 
constitutes but one offence,and consequently subjects the 
two to one penalty only. . 

Sir James Mansfield Ch. J. This action is founded 
^^ the 37 Gi 3. c. 90.^ and the words of the 30th section 
V which the penalty is created, are, " if any person 
*«all in his own name, or in the name of any other per-^ 
son or persons, sue out any writ or process, or commence, 
pjrosecute, carry on, or defend any action or suit, or any 
PJ^oceedings in any of the courts for or in expectation of 
*^y gain, Sfc.y or shall do any act in any of the said courts 

VoL.I.N. R. T as 
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as an attorney, Sfc, proctor, ^c, without obtaining a^ 
certificate in the manner herein before directed, or i¥ith-« 
oat entering the same in one of the courts aforesaid, S^c ■ 
every such person shall for every such offence forfe^ 
and pay the sum of 50/. ^e." The first thingto be cor^ 
sidered in this case is, whether if any giv6n number ^ 
persons unite in partnership as jlroctoi*s or attomies,t^| 
act of each partner is not tlie act of all the partners ? Jf 
so, and of that there can be no doubt whatever, the 
37 G. 3. c. 90. makes " every such person" liable to « 
penalty. The bounts in this declaration up<m which tlie 
^Plaintiff* obtained his verdict state, that the Defendants 
did in their own names as proctors of the Prerogative 
Court extract the probate of a will^ and it must now be 
taken to have, been proved that they did so. If then these 
Defendants are both proved to have acted as proctors 
without having obtained and entered their certificates, 
can it be doubted that each is liable to a penalty of 50/.? 
Indeed it is very doubtful how far the counts in this de- 
claration canhe 8ustained,as not having alleged disfinctlj 
whether the oflPence was committed when neith^ of the 
Defendants had obtained and entered a certificate, or 
when one only had omitted to obtain, and cAter his certifi- 
cate. Nothing however is more clear than that no person 
can by law be convicted of an offence, but with this con- 
sequence also, that he may be enabled to plead the record ' 
of such conviction in case he should be again impleaded 
for the same office. Now let us suppose either erf these 
Defendants to be again impleaded separately for the same 
offence, for which both have now been sued jointly by 
the Plaiiitiff, how would it be possible for such persoa 
to plead the recovery' in this suit ? If indeed only one 
penalty can be recovered for the joint act of both De- 
fendants, then such recovery would protect both ; httt 
the consequence of such a ilile would be, that l6p^8aiil 
might be joiiied in a suit a^ Defi^ndmits^ in orderto sam 

16 pc- 
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[5 penalties by the payment of one penalty for the joint 
tct of all. The absurdity of such a consequence is suffi* 
iient to su£toin the oSjection made to the mode of declar- 
ji^ adopted in this case, and to induce the Court to affirm 
lie judgments In the Court 4»f King's Bench this objec- 
Aon was n6t fully considered, and the only opinidif 
thrown^out there upon it was founded upon the cases de- 
cided on the game laws. There^ though several persons 
|4nn ia usidg a greyhound or killing a hare, still there is 
but one act done by all. In this case, though aeyeral 
partners may do but onevact, yet each of those persons 
acts as a proctor, and for so acting as a proctor, without 
obtaihing and entering his certificate, each is separately 
liable to a penalty: The .decisions on .the game laws 
therefore do not govern this case. 

Per Curiam J Judgnittit 'affim^ed. 




Barnard 



QolTLINO. 
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F0R8VTH X. MARRiotT and Ghover, Bail of 

ClARK; 



May 9Uf^ 



THIS was a rule to shew cause wiiy the return of wo;2 
esk inventus^ made by the sheriffs of London against 
(he Defendant in thef original atitio%and all proceedings 
against the bail subsequent to suph return, should not be 
set aside, and the money levied under the execution 
against the bail restored.' • - 

It appeared that a writ of ca. sd, had been sued out by 
the Plaintiff against the original Defendant, and leffat 
the sheriffs' c^ce with direction! to teturn nonesi inven^ 
tusy though the Defendant wa^ at that time actually in 
tfaj^^ttstodyoi the sheriffs in the prisofa of Xt/tfgafe; that 
such return having been made^ an ^f^pn was brought 

T 2 agaidst 



If the principal 
be actually in the 
custody of the - 
sheriff at the time 
when the latter, at 
the instance of the 
Plaintiff, retnhis 
Iton estiiwentus to a 
ca, M.; the Court 
will set aside fuch 
retnniy together 
with aU sub«eqiient 
proceedings againtt 
thehaily-andordeit 
the money leried 
Wider ao exeeutioa 
to be returaed to 
ibetak 
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against the bail^ judgment entered up, execution sued 
out, and the money kvied. 

fl 

BestSerjt. sheared cause and insisted that the return 
was made at the peril of the sheriff, who was liable to an 
action if it proved to be false, and that the Court there- 
fore ought not to ihterfere upoli motion. 

' Bai/ley Seijt.f contra obsreirved, that in this case the 
ixtum was the act of the Plaintiff, by whose directions it 
ants made ; and that he was not entitled therefore to 
take advantage of it as the apt of the sheriff. 

Per Curham. It is the comnion practice, when a Plain- 
tiff intends to proceed against the bail, to carry ^he ca. sa. 
to. the sheriffs^ ofBiCey and give directions to have it re- 
turned non est inventus^ without luiowing whether the 
Defendant be in custody or not. But as it now appears 
that the Defendant was actually in-custody at the time 
when this return was made, the bail have been injured, 
and the return must be set aside. 

* Rule absolute (a). 

(a) lid. Tidd's Pr. vol. 2. J). 99:5. €d. 3. n. 9. 



AToy iStb. 



Champion and Another v. Plummer. 



A note or memo- fTIHIS was ah action against the Defendant for notde* 

raii«hmi in writing X liveriuff to the Plaiiitifls SO puncheons of treade 

or % <*ontract for , ^7/ , « -m • -/v ^uir v 

the sale of goods, bought of huri by the ■ Plaintiffs at 37*.' per cwt.^ to be 

signed by the seller delivered ou the 10 6£ Detemb^ ; 20 puiipheons at 36t. 

cnly, is not a suf- 

ilcient momorandoia within the meaning of thcf statatci of iVands. 
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\ per act. J to be clclivered on the 31st October ; ami 
I puncheons at 37^. per ewt.j to be delivefed oi> the Isl 
' November. 

At the trial before Sir «7«w^f MnnsfieTd Ch. J. at the 
mldhal/hitiiTif^s afterlast Hilari/termyit was proved that 
bargain for the treacle in question was made between 
e Plaintiffs* clerk and the Dcfendjwit^ as stated in the 
claration, and that the following note, was made by the 
aintiffs' clerk in a common memorandum book, and 
rned by the Defendant, as under: 



1805. 



Champion 
and Another 

r: 

Plummer.. 



Left leaf of the book* 
Bought of TV. Plurhmer 
20 puncheons of treacle 

37/a 
tobe delivered by 10X)ec. 
igned) Wm. Plummer^ 
20 puncheons treacle .36/(J 

say 37/0. 

1 Nov^ 

I Qct^ ffin Plukimi€)\ 



Right leaf of the book* 



10 puncheons. 



a ST. 



t\ 



On the part of the Defendant it was objected, that 
tisdid not amouut to a sufficient note or memorandum 
Tthe contract within the statute of frauds 29 Car. 2* 
3^5. IT.^as it was not signed by the pufcbas^v; and his. 
rdship being of this opinion, nonsuited tha Plaintiff. 
A rule having been obtained, calling on tlie Defendant 
shew cause why the nonsuit should not be set aside and 
lew trial had. 



SA^ Aerrf Serjt . shewed cause and insisted that it did not 
►pear by the memorandum who was the buyer of the 
Kxls, and, as it was not signed by the buyer, he could 
»t be bound by it, consequently the Defendant ought not 
be bound by an agreement which would not bind the 
her contracting party. With inspect to the case of 

T 3 Sanderson 
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Champion 
and Anolhejr 



f 



Sanderson Y.JacksoHyQ Bos. SfPulL S38.^whi(Ji wasre- 
ferred to on moving for the rule, he observed, that upoi^ 
reference to the brief in that cause, it appeared that th^ 
name of the purchaser was stated in the bill of parcels^ 
though that circumstance is not mentioned in the repor^ 
the case having turned entirely upon the sufficiency of tlx^ 
vgndor-s signature. 



/* 



J5e5#Serjt. contra urged that the expressions of the sta- 
tute " some note or memorandum in writing of the bar* 
gain to be made and signed by the parties to be charged 
by such contract,'' did not require the agreement to be 
reduced to writing inregul^r form,. and that it •^as.suffi- 
cient if the party to be charged in the action, by the pro* 
duction of the memorandum, had signed it, although it 
was not signed by the other party. 

Sir James Mansfield Ch. J, How cain thatbeuiicl 
to be a contract, or memorandum of a contract, which 
does not state who are the contracting parties ? By this 
note, it does not at all appear to whqm the goods Weie 
sold. It would prove a sale to any other person as wellas 
to the Plaintiffs ^ there cannotbe a contract ijrithout two 
parties, and it is customary in the course ^businessto 
state the name of the purchaiser as well as pf the seller 
in every bill of parcels. This note does not appear to me 
to amount to any memorandum in writing of a bargain. 

The rest of the Court concurring, 

Rule discharged (a). 

(a) But it seems that a contract Vid. Seton v. Slade, 7 VtM.jtau 375 

for sale of an interest in land need and what is said of that case byLord 

only be signed by the party sought to EUenborcugh in Wain ▼• FFotters, 

be charged thereby,ander the fourth 5 East, 16. 
eecttoB of the statnte of frauds. 
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Emmett xi Lyne. M«yl5th. 

H E Plaintiff in this case declared for an assault , bat- if a Plaintiff sue 

tery , and imprisonment, and at the trial, a trifling ^^^ assault, battery, 

... ... . . and imprisonment, 

imprisonment havmg been proved, but no battery, the j,,,^ ^^{"^ ^^^^^ ^^ 

Plaintiff obtained a verdict with ohe farthing damages, imprisonment, and 

Vpou this Sir James Mansfield, Ch, J. before whom tlie «^^" °°^ favtlimg 

, damages, a certili- 

cause was tried, certified undt^r the 43 Eliz.^ c. 6. to de- ^ate of the Jud 



ge, 



prive the Plaintiff of his costs, wnder the 43 EK?. 

c, 6. vnll deprive 



Best Serjt. in the course of last terni moved that the 
Plaintiff might be entitled to his full costs notwithstand- 
ing the certificate, and now on the argument of the, case 
insisted that every imprisonment included a battery, for 
yfhichhe citjed Bull. NuPri.cA.p.92. e(/.2.,and conse- 
quently the jPlaintiff could not be deprived of his costs by 
a certificate under 43 Eliz. c. 6. ^ He also cited Trtiscott 
V. Carpenter^ 1 Ld. Rai/m. §29., where the Court say, 
♦^ imprisonment upon legal process includes a battery." 
[Chambre J. In that case the DefendantjustiiGbed assault, 
battery, and false imprisonment under a legal arrest, and 
the Court say^ the Defendant in answer to a battery 
alleged ought to shew di, necessity for the battery, for that 
a right to arrest does not give a right to commit a battery 
\a all cases, though it may insome. The case of Williams 
y . JoneSy 2 Stra. 1Q49. is to the same effect.] 

Shepherd SerjU contrk was stopped by 

The Court yVfho said,that they had looked into the cases 
upon this point, and were clearly of opinion that the 
Plaintiff was deprived of his costsby the certificate ; they 
referred to the c^se of Walker y. Robinson^ 1 Wils. 93. 
g Stra. 1232. S. C, and observed, that it was absurd to 

T 4 contend 



him oi coste. 
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contend that every imprisonment included a battery , and 
that all that was said in Cb. Litt. 253. which was cited 
in support of that proposition in Bull. Ni. Pri. was that 
^^ imprisonment J3 a corporal damage." 

Rule discharged . 



\ 



3Iay 16th, 



The Court ^ill 
not open the rule 
for an attachment 
^n the mere affida- 
vit of the party, that 
he has not been 
served ; at least un- 
less he shew some 
mistake in the ser- 
vice. 



HopLEY V, Granger. 

TENS Scrjt . having obtained an attachment against the 
Defendant for not complying with the prothonota- 
ry's allocatur upoa the usual affidavit of service ; 

/ 

Best Serjt. now moved to open the rdle upon an affi- 
davit of the party himself stating that he had never been 

served. 

I 

/ 

But the Court said, that on motions for attachment, ' 
where service of process has been sworn to, the Court will 
not set aside the attachment upon the oath of the 
party himself that he has not bfeen served, unless he 
can also shew that some mistake has been made in the 
service, as thatone person jias been served for another ; 
and that as process is generally served without a witn^s, 
itwouldlead to the greatest inconvenience if a different 
rule was to prevail. 

Best Serjt. took nothing by his motion^ 



.^. 
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£LL.ig V Mortimer. * May svth. 

4 

THIS was an action to recover tlie sum of thirty A. havinjj a horse 
ffuineas, as the price of a Ijorse sold by the Plaintiff V' I''"' T''''1 ^"^ '""^ 
to the Defendant, j-uincas, ifiu- liked 

liini, and that he 

At the trial before ChambreJ. at the Guildhall sittings ^^^^^^ ypo„ i^j^i , 
after last //tVary term^ it appearedthatthe Plaintiff hav- B. accordingly took 
ing a horse to sell, offered him to the Defendant, and it was ^7' and kept him 

' about a fortnisfht, 

agreed that the Defendant should give thirty guineas for and then told A, lie 

the horse if he liked him, and should take him for a liked the horse, hot 

month upon trial : that the Defendant having accordingly "?** *? ^"^f ' ^" 

taken the horse and kept him for about a fortnight, told he did not like the 

the Plaintiff, upon being asked how he liked the horse, P"^^' ^ "**""» ^"^ 

horse * 3i howcvpi* 

that he liked the horse but not the price ; upon which i^^p^ him lo days 
the Plaintiff desired, that if the Defendant did not like the more, and then re- 
price he would return the horse : that the Defendant after *"™«^^»*i^ ' ^* ^- 

*^ , renised to receive 

this kept the horse 10 days, and then sent him back, the him, and brought 

month originally agreed upon for trial not being expired i ^ *^^*<*° ^^ ^* 

but that the Plaintiff refused to receive him. ';„ooo «k« «..;^- 

guineas, tne price 



The learned Judge told the jury that it was not com- of the horse. Held 
petent to the Plaintiff to vary the time of trial originally ^^} ^^. ^^"**^ "^* 

. . 4 maintain such 

agreed upon^ but that if it could be inferred that the old action, 
agreement for a month's trial was put an end to, and a 
new agreement to take the horse was made, the Plaintiff 
was entitled to a verdict, The jury found a verdict for 
the Plaintiff, 

A rule having been obtained calling on the Plaintiff to 
shew cause why the verdict should not be set aside, and 
a new trial granted, 

Best Seijt. now shewed cause, and insisted that the 
Defendant by keeping the horse after the conversation 
between himself and the Plaintiff had m^e the horse his 
own^ it being evident that he had made up his mind at 

the 
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the time of such conversation, and that he did not there- 
fore keep the horss afterwards for the purpose of trial : 
that the Defendant having impropprly detained the horse 
under pretence of trial, the verdict was consistent with 
the justice of the case, and that the Court therefore 
would not disturb it, even if they should think in strict- 
ness that the Plaintiff had not pursued the proper form 
of action. 



Shepherd Scrjt. contra urged, that by the original 
^reement the Defendant was entitled to keep the horse 
on trial for a month, and that the Plaintiff h^ no right to 
require a return, if the Defendant did not like him be- 
fore the expiration of that time; that the yerdict.tliere- 
fore was contrary to the evidence*^ the Defendant baying 
returned the hprse within the month. 



N 



Sir James Mansfield Ch. J. ^his is not a very im- 
portant case, but I cannot say that the verdict is warranted 
hy the evidence. The actioif is founded on a contract; 
not upon the unju8.t detention after the conversation be- 
tween the parties, The first question then is, what was 
the contract ? It was agreed that the horse should be 
sold for 30 guineas, but that the Defendant should have 
a month's trial, and should be at liberty to return him at 
the end of the month if he did not like him, If indeed 
the Defendant had made up his mind not to buy tbe 
horse at the time when the conversation took place, it was 
a very unhandsome thing to keep him to the end of the 
month. But still that was the contract. The effect of 
the contract seems to me to be, that the Defendant shall 
have to the end of the month to judge whether he likes 
the horse at the price. It is possible that he might not 
like the horse at the end of the week, and yet might be 
willing to give the whole price at the end of the month. 
The Plaintiff having brought his action on the contract, 

and 
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ind the Defendant having offered to return the horse, I 
lo not think that the action can be supported ; the De- 
fendant is therefore entitled to a new trial. 

Heath J. I am of the same opinion. The Defend- 
mt, if he pleased, had to the end of the month to decide 
ivhether he would return the horse, though it was in hi^ 
power to determine the contract earlier, by returning the 
horse sooner. In the fluctuations of his mind he might 
not like the horse at one tiive, and might at another ; and 
he had not detcrmined.the contract until he had actually 
returned the horse. 

KooKE J. I am of the same opinion. I consider this 
as a contract for a month's trial; and that being so, the 
party had a right to take into his consideration for a 
month, not only the goodness of the horse, but his good- 
ness with reference to the price.^ 



1805. 




Chambre J. In my opinion the original contract 
If as entirely determined, and the Plaintiff cannotsay that 
it was determined for one purpose and not for another. 
[f the contract was entirely determined, and the Defend- 
Emt afterwards chose to detain the [horse, the Plaintiff 
should have brought an action of trover. In either way 
llierefore of considering the case, whether the original 
contr^t subsisted or was determined, the Defendant is 
entitled to a new trial* Perhaps the jury were in some 
degree misled by my observations. 

Rule absolute. 
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May 30tb. 



John Vickris Tayi^or (surviving Partner of 
Freeman Hartford, deceased) v^ Richard 
Hare. 



if., hnving ob- 
tained a patent for 
an invention of 
which he supposed 
himselt the inventor, 
agreed to let B. use 
it upon payment of 
a certain annual 
ram secnred by 
bond ; this sum was 
paid for several 
years, when B»y 
discovering tliat A, 
was not the in- 
ventor, bnt that it 
was in public use 
before A, obtained 
his patent, brought 
an action for money 
bad and received, 
to recover back the 
amount of the an- 
nuity paid. Held 
that he could not 
recover. 



THIS was an action (brmoiiey had and received, which 
came on to be tried before tlic Lord Chief Justice at- 
the sittings after last Hilart/ term, when a verdict was 
found for the Plaintiff for 425/., subject to the opinion of 
the Court upon the following case : 

On the l^hot September 1791 the Defendant took out 
a patent for the invention of an apparatus for preserving 
the essential oil of hops in brewing. Bj articfes of agree- 
ment, dated 5th of November 179!^, (which were set out 
at length at the end of the case) and made between the 
Defendant of the one part, and tlie Plaintiff and his said 
late partner of the other part, reciting the Defendant's pa-^ 
tent, and that it gave him the sole power, privilege^ «id 
authority of using,exercising,and vending his>said in ven-' 
tion for the term of 14 years, the Defendant granted to 
the Plaintiff and his said late partner the privilege of 
making, using and exercising the said invention for the 
residue of the said term of 14 years, and incmisideration 
thereof the Plaintiff and his partner covenanted that they 
would secure to be paid to the Defendant during the said 
term an annuity of 100/,, and would give their bond for 
that purpose, and a bond was accordingly given, condi- 
tioned for the payment of the said annu ity . The Plain- 
tiff and his said late partner used the apparatus (for the 
making and preparing of which they paid adistinct price) 
from the date of the said agreement until the 25th day of 
March 1797, and during all that time regularly paid the 
said annuity to the said Defendant. The Defendant was 
not tlie inventor of the invention for which he obtained 

his 
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his palcnt- The iuvcntion was not new as to the public 
use and service thereof in England, but it was the inven- 
tion of one Thomas Sutton Wood, and had been publicly 
used in Englnndhy^mA Woodtuad others before the De- 
fendant obtained his patent* But the patent had never 
been repealed* The amount of the annuity which they 
had paid w^s 4Sd/. If the Court should be of opinion 
that the Plaintiff was entitled to recover back the money 
which was paid on ihje bond, the verdict was to stand. 
If the Court should be of a contrary opinion, a nonsuit 
was to be entered* 



' 1805. 




Bai/lej/^x]x. for the Plaintiff. To support the present 
action it is not necessary to prove that any imposition has 
been practised. If it appear that the Plaintiff has received 
nothing in return for the money which he has paid, he is 
entitled to recover back his money in this formof action.- 
He was induced to pay hisQioney upon the supposition 
tbat the Defendant had the power of communicating some 
privilege. But as it now appears that the Defendant's 
invention was not new, and that the patent was therefore 
Void, the consideration upon which the Plaintiff paid his 
iQioney has wholly failed, and the Plaintiff has derived no 
lenefit whatever. Where an estate is conveyed, the 
vendor professes to^onvey nothing but his title to that 
^9tate. But here the thing itself which was the subject 
ftf the agreement had no existence. It was the under- 
landing of all parties that the Defendant was entitled to 
I patent- right ; but it now turns out that they were mis- 
laken : the Plaintiff therefcN'e is entitled to recover the 
noney which he has paid und^r a mistake. He had a 
right to make use of the invention without paying any 
thing for it. The Defendant has no right to the annuity, 
•^nd indeed he has already foiled in an action on the bon4 
Lq which the validity of the patent was put in issue. 



Sir 



^3 
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Sir James Maji^sfield Ch. J. (stopping CockellSerfi, 
ifor the Defendant). It is not pretended that any action 
like the present has ever been knowh* In this case two 
persons equally iiih<)cent make a bargain ftbout the use of 
a patent, the Defendant supposing himself to be in posses- 
sion of a valuable patent-right j and the Pldintiff suppps- 
ing the s^Une thing. Under these circumstances the latter 
agrees to pay the former for the use of the inyention, and 
he has the use of it ; nan constat what advantage he made 
of it ; for any thing that appears he may have made con- 
sidcrableprofit. These persons may be considered in some 
measure as partners in the benefit of this invention. In 
consideration of a certain sum of money ]the Defendant 
permits the Plaintiff to make use of this invention, which 
he would never havie thought of using had not the privi- 
lege been transferred to him. How then can we say that 
the Plaintiff ought to recover back all that he has paid ? 
I think that there must be judgment for the Defendant. 



\ 



Heath J. There never has been a case, and there 
never will be, in which a Plaintiff having received benefit 
from a thing which has afterwards been recovered from 
him has been allowed to maintain* an action for the 
consideration originally paid. We cannot take an ac- 
count here of the profits. It might as well be said, that 
if a man lease land, and the lessee pay rent, and afterwards 
be evicts, that he shall recover back the rent thougli 
he has taken tjie fruits of the land* 

RooKE J. I am of the sai^e opinion. 

m 

Chambre J. The Plaintiff has had the enjoyment of 
what he stipulated for, and in this action the Court ougbt 
not tointerfere,unless there be something ex cequoetbono 
which shews that the Defendant ought to refund. Here 
l^oth parties have been mistaken ; the Defendant bas 

thrown 
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indention ;^not so the Plaintiff, for he has had tbe use of 
another person's invention for his money. In the case of 
ArkwrighVs patent, which was not overturned till yexf 
near the period at which it would have expired, very 
large sums oi money had been paid ; and though some- 
thing certainly was paid for the use of the machines, yet 

» 

the main part was paid for the privilege of using the pa- 
tent-right, but no money ever was recovered back which 
liad been paid for the use of that patents J am therefore 
of opinion that judgment of nonsuit should be entered. 

Judgment of nons;uit . 



BEAROMbiiE and Anothei!) Assignees of a fianknipt, 
V. Shaw and Another, Sheriff of Z^»d(0^. 

TlOYERby thePlaintiffs,a8assignees ofabankrupt, ^^^ debt of a 
for goods belonging to the bankrupt taken under an creditor, who bat 
execution. AtthetrialbeforeSir Jd^je^JIfawj/ie/rfChJ. Joined in a petition 
at the Guildhall sittings after last Hilary term, the De* commission, and 
fendants, in order to defeat the Plaintiffs' right of actfon, proved his debt un- 
proved an act of bankruptcy long prior to that upon ^V f **^*^°*^ f ®"" 

"^ ^ ^ r .^ o 1- r mission, coupled 

> which the commission was founded, and also a debt of the with an act of bank- 
same date sufficient to support a commission. It appear^ ^P^^ P"or to that 
ed, however, that a former commission liad beea sued out second^commission 
againstthe bankrupt, and had been superseded at theap- is founded, may 
plication of all the creditors, one of whom was the per- ^ ^^ "P ^ ^^*** 

, __ _. - ii'T>r.i such second corn- 
son whose debt was now relied upon by the Deiendants, niission, by a De- 

and that the same creditor had now proved the same debt fendant in an action 

under the commission by virtue of which the Plaintiffs ^^jJ^J^'J^dlf t^^^ 

were chosen assignees. Upon these facts, the Plaintiffs commi4|M». 
conteiided that the debt proved was not such a debt as 
could support a commission, for that the creditor to 

whom 
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Beardmore 

aud Another 

r. 

Sir<\v 

nnd Auotbcr. 



^ Iiom it was owing, having joined in superseding a for* 
mcr cominission, and having proved his debt under the 
existing commission, could notbccome petitioning credi* 
tor under a new commission ; and consequently the prior 
act of bankruptcy proved would not avail thcf Defendants, 
inasmuch as there was no proof of any such debt as 
would", with that act of bankruptcy, . found a new com- 
mission. His Lordship allowed a verdict to be taken for 
the Plaintiffs, but reserved to the Defendants the liberty 
of moving this Court that a nonsuit might be entered. 

Accordingly a rule nisi for that purpose having been 
obtained on a former day, 



Best and OnslawSerjis.now sliewcd cause. It has been 
lamented that commissions can ever be overset by the ob- 
jection of a prior act of bankruptcy coupled with a suffi- 
cient debt, and it has been thought that it would be better 
if no objection could be available on that ground till a 
new commission is actually sued out. The Court there- 
fore will not give effect to the objection in this case, 
which is differently circumstanced from any hitherto de- 
cided, unless they feel themselves bound by law so to do; 
The creditor whose debt is relied on has, by joining in an 
application to supersede the former commission, and 
proving his debt under the existing commission, aban- 
doned his right to revert back to the old act of bankrupt- 
cy, and sue out a third commission. Nor does he indi- 
cate the least intention of so doing, but the Diefendants, 
who are mere third persons and strangers, endeavour to 
avail themselves of a right which he renounces. If tbe 
creditors,who are in a situation to sue out an earlier com- 
mission, agree to prove their debts und^r the existing 
commission, why should a person not in a situation by 
his own debt to avail himself of the prior act of bank- 
ruptcy, be allowed to say that the conmiission shall not 
}^ siipponed ? 

Shepherd 
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Shepherd Serjt. cantrd. The argument on behalf of the 
Plaintifis amouii^tsto this, that though the existi/m com- 
nission was invalid at the time it was sued out^'^Rl^^hle 
» be defeated by proof of a prior act of bankruptcy 
:oupled with a sufficient debt, yet that^the voluntary ex 
oost facto act of the creditor in proving under this invalid 
commission make;5 it as completely valid as ifnd prior act 
of bankruptcy had been committed. One invalid act, 
therefore, is to be supported by another invalid act. The 
question is not ,what has been done under this commiasion, 
but how all things stood at the time when it was siled ouK 
This creditor, though he has proved, has never been paid 
his debt ; and it cannot for a moment be contended, that, 
if the existing commission should be superseded to-mor«' 
row, all the creditors, whose debts are sufficient in 
amount, would not beat liberty to found a new commis- 
sion on those debts which they have proved. 

The Court took time to consider of this matter till the 
next day, when 
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Beardmorb 
and Another 

V 

Shaw 
and Anolher. 



Sir James Mansfield Ch. J said, it is much tobela- 
nentedthattheformer act^fbankruptcy should in thiscase 
^e made a ground to supersede the present one ; yet so the 
aw is. The only question is, W hether this debt, having 
leen proved under the present co mmission, affordsasuf- 
icient objection in law to the creditor taking out a new 
*onimission?Thoughthiscircumstance might be a ground 
rf application to the Chancellor, it does not authorisethis 
Court to interfere. We cannot say that the existing 
creditor, having proved his debt under the present com- 
mission, is thereby barred at law from taking out anew 
Dommission. The consequence is, that the presentaction 
cannot be supported, since the commission, upon which 
the PlaintifFs' title rests, is not well founded. We 
must consider whether the commission was well founded 
«r not at the time when it issued; for, if not, it would 
Vol. I. N. R. U hp 
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be singular ikdeed that it should be made good bjr tvcfa tk 
circuiutaice as the creditor proving under it. At th^ 
same tfl^ it may be observed, that if this had been the 
only subsisting debt und^r the old act of bankruptcy , and 
this debt had been paid or released before the trial, the 
commission might have been supported, and so the com« 
ihission might have been made good by an act subsequent 
to the time of its being issued, though it wefe bad at the 
time when it was taken out. But I cannot see any 
ground in law which authorises the Couit to say that a 
subsisting creditor, who has proved his debt under a new 
commission, is thereby precluded from taking out a 
commission founded on an old act of bankruptcy. 

Rule absolute^ 



May 9idt 

A dedimus potest^ 
tern charged in an 
attorney's bill is a . 
fufficient item to 
enable the Court to 
refer the bill for 
taxation, though 
with thb exception 
it be entirely for 
^onreyaacingi 



Es parte Prickett. 



A N application having been made for an order to tax 



an attomey^s bill, 



Cockell Serjt. now opposed the application, upon the 
ground that the bill did not contain any charges relating 
to a suit at law 5 and the only question was. Whether ft 
writ of dedimus potestatem charged in the bill was to be 
considered as a sufficient commencement of asuittowar* 
rant the Court in taxing the rest of the bill, which con* 
fisted of charges for conveyancing* 

TheCottrivrtaiB of opinion, that as it had been held that 

a single law article was sufficient to authorise the Court 

to refer a bill for taxation, the charge in this case, of a 

dedimus potestatem^ which presumed a previous writ of 

covenant, was sufficient forthat purpose ; and obserred^ 

that 



IN THE FORTT-FIFTH YfiAR |||lG£ORG£ III 



267 



that the Court of King^s Bench had gone further, and 
had held that where an attorney was emplqi^d, they 
might refer his bill for taxation, though it cflpined no 
law articles {a)y and accordingly made the order for 
taxation (b). 



(a) The Court of King's Bench, 
in the case Ex parte WilUtanSj 
4 Term J^. 496. held that an at- 
totney'i bill might be referred to be 
taxed, though all the business charg- 
ed were done at the quarter sessions. 

(b) In Winter v. Payne, 6 Term 
Btf, £45. the Court of K. 3. held 



that these charges, viz, ^'taking in- 
structions to commence an action, 
drawing and ingrossing affidavit of 
debt, attending the swearing the 
same, and paid for oath," were to 
be considered as charges for busi* 
ness done in the Court. 



1805. 



Ex parte 

Prickett. 



Davis t. Jones. 

THIS was action of covenant for not levying a fine 
in the court of great sessions at Carmarthen^ and was 
tried before Mr. Justice Lamrence at the spring assizes for 
^<cre/artfl805,a8being the next adjoining jEi^/wAcounty 
to that in which the cause of action arose. At the trial 
the Plaintiff recoveredfa verdict with damages, the cove- 
nant being by the husband that his wife should levy a 
fine, and he not having been able to prevail upoa her so 
to do at the time when the action was commenced ; and 
the learned Judge certified on the back of the record un- 
der the 13 G. 3. c. 51. (a)^ that the Defendant was resi- 



May itith. 

An action of co« 
Tenant for not levy- 
ing a fine is a per- 
sonal action within 
the meaning of the 
13 G. 3. c, 51. 8, 1. 
which empowers 
the Judge to certiQi^ 
the Defendant's 
residence in Waies, 
if the verdict be 
under 10/., in order 
that a nonsuit may 
be entered. 



(a) The provision of the 13 G. 3. 
€• 51. 8.1. is, "in case tiie Plain- 
tiff, in any action upon tfaf case' ibr 
ivords, action of debt, trespass, on 
t|ie ca8e,assault and battery, or other 
PersamU actim,, where the cause of 
ibch action shall arise within the 
doBiinion of Wak8, and which shaU 
. be tried at the assizes at Uie nearest 
EngHth county to that part of the 
itid dpminioB of Wales in which the 

. u 



cause of action shall be laid to arise, 
shaU not recover by verdict it debt 
or damages to the amount ofioi^/* 
if the Judge certify the Defendant a 
residence in Wales, at the time of the 
service of the writ, and that fact 
be suggested on Record, judgment 
of nonsuit shall be entered against 
the Plaintiif, and iSie Defendant 
£bAU recover his .costs. 



2 
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1S05. dent in Wales at the time of the service of the writ. A 

vale nisi tor entering asuggestion of the above factonthc i 
roll hiipg been detained on a former day;, I 

Williams Serjt, now shewed cause* This being an ac- 
tion of covenant for not levjing a fine, is in the nature of 
a real/athcr than a personal action : now if it be i^ot the 
laUer, there are no words in the 13 C 3. c, 51. which 
^pply to it, and consequently the Judge's certificate will 
be inoper8a:ive. The words " or other personal action" 
used in the Istscction of the act must be construed secun^ 
dam suhj€ciam materiam^ and may be deemed to have been 
introduced with a view of including all other personal 
actions of a like nature with those particularly specified, 
such as actions of escape, 8rc. By the 22 Sc23 Car. 2. 
c* 9. s. 136. a Plaintiff who recovers less than 40^. in an 
action oiP^ trespftss,assault and battery , and other personal 3 
tfcfion^,'' is deprivedofhiscostsunlesstheJudgecertify; -*- 
and there, though the words ^^ other personal actions" *^ 
are large enough to includee very kindof personal action -^ 
yet the tourts have restrained them to actions of trespass 
quarecUttisumfregit^znd assault and battery. No decisioi 




lias ever taken ]^ace upon the words used in the IS G. 3 -^. 
€• 51. s, 1. ; nor does any reason appear why the sam<»- e 
construction should ncA be adopted by the Court, as hi 
-been adopted with respect to the words used in the 22i 
S3Car.2. 

Vaughan Serjt. contra^ after referring to the pr^ml>' le 
of 13 G. 3. c. 51. which is, ^^ whereas to the intoleral^He 
Texation and charge of his Majesty's subjects in the (ik^ o- 
minion of Wales it hath been the practice to commen. ^c 
trifling and frivolous suits in the courts at Westmins .^er 
upon caasesx>f action arising within the said dominion- o( 
Wales in order that the same may be tried in the near^^st 
adjoining English county to that part of the dominiors. o{ 

Wc^ies 
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Wales in which the cause of acticMi has ariseriy to discou- I805* , 

rage the like practice for the fixture ,. S^J*^ He observed, , 

that the ctm^traction of so remedial a law shollld be as 

liberal as possible, aoKl contended that asimilarrconstniiC* 

ti«i could not be piit upon the wwrds *^ other persoaal 

action/' used in the IS G^» 3. r. 51 » as bad been put upcHi 

the like words in 22 ^ 23 Car. 2., beczwise there the ge- 

neralit J of the preceding words h^ been controlled by 

what followed, confining the certificate to assault and 

battery, and cases where tbefreehold or title to land came 

in questi(»i, which was not the case in this statr^te^ He 

was then stopped by the Coarl. 

Sir James Mansfield Ch. J. It seems to nje that we 
are called upon to decide whether tlie wcMrds ^^ other pwr-* 
Bonal action'' used in the statute are idly introduced,, or 
whether they have some meaiun^ annexed to them^ Is^ 
it possible to entertain a doubt that they were meant la 
include every personal action in which a debt or damages 
cxiald he recovered ? The same expies^on in the 92 ^ 
S3 Car. 2. isperhapsprcperly constFued^butittthiseasey 
uncontrolled as the words are, I can forranotdoubt upon 
the subject. It is material ta attend to tlie provision at 
the end of the 1st section, which enaMes the Judge tose* 
cure to the Plaintiff his costs, by certifying that the 
*' freehold or title rfthe land menticMied inthePIaintiflrs 

• 

declaration was chieify in cpx^lion^octkatsuch cause mas 
proper fobetriedm suck English eom^y^ Nowthe latter 
wwdsof the above provision clearly extend to every spe- 
cies of action » The covenant upon which this action is 
brought is such as the Court of Chancery would not now • 
enforce* And indeed nothing can be more absurd than 
to allow a married woman to be compelled to levy a fine 
through the fear of her husband being sued and thrown 
into gaol, when the general principle of law is, that a 
miirried W€»nan shall not be ccmipelled tolevj a fine. I 

U 3 cannoi 
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cannot conceive a more proper case for a Judge's certifi- 
cate under 13 G. 3. c. 51. than the present. 

Heath J, I am ofthesam^ opinion. The 13 G. 3. 
c. 51 . is a remedial law, and I should be sorry to narrow 
its operation. Indeed, I rather think a larger construc- 
tion of the 22 ^ 23 Car. 2, would have been more bene- 
ficial. 



RooKE J, The language of this statute is materially 
different from that used in the stat. of Car. 2., and I do 
not wish to see a narrow construction put upon it. 

CfiAMBRE J. It seems to me impossible to entertain a 
doubt upon this statute, the language of which is not at 
all analogous to that used in the stat. of Car, 2. There 
tlie general words ^^ other personal action" are narrowed 
by the subsequent words referring to the certificate, here 
they are not so narrowed. It ^as urged that this was in 
the^ nature of a real action, as respecting land ; but I 
think many actions of that kind better tried near the spot 
where the cause of action arises than elsewhere ; as, fer 
instance, actions for not repairing^ 

Rule absolute. 



\ 



M^iSfh. 



Hodges v. Drakeford.' 



The aMignment J^SSUMPSIT. The declaration stated, That, in 
of m lease in writing consideration that the Plaintiff, at the special 

without seal did not ^ ? r 

require a stamp be- instance and request of the Defendant, would buy 
fore tlw 44 o. 3. the lease of a certain shop of him, the Defdlndant^ 

C.98. JT , 7 

If a parol warranty and agreement to lussign be reduced into writing, but not stamped, vd 
tke assignment be afterwards legally executed, the warranty cannot be proved by paroL 

tbc 
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the Defendant undertook and promised* that he was in 
the habit of baking 15 sacks of flour by the week on the 
average ; that the IMaintiff) confiding in the said promise 
of the 'Defendant, did buy the ka§e for 500/, and paid for 
the same ; nevertheless the Defendant, not regarding his 
promise, deceived the Plaintiff in this, to wit, that he 
never did bake 15 sacks of flour by the week on the ave-» 
rage, but, on the contrary thereof, baked a much smaller 
quantity^ to "wit, 10 sacks by the week on the average, . 
and no more. Plea, non assumpsit; 
f At the trial befwe Sir Jamtt Mansfield Ch . J , at the 
Westmmister sittings after last Hilary term, it appeared, 
that the Defendant, who was a baker, had advertised his 
sfacq) to be let, and the advertisement stated, that the con** 
sumption of the shop amounted to 15 sacks of flour joer 
week; that the Defendant, being applied to by the 
Plaintiff, shewed him the premises, and said that it was a 
very good shop, and did business to the full extent stated 
in the advertisement, whereupon the Plaintiff agreed to 
buy the lease. It being Emitted, however, by the wit- 
ness who proved these facts, that an agreement in writing 
was made (which agreement, being unstamped, was not 
produced), the witness was prevented from giving any 
further accoiftit ; but an unstamped assignment, indorsed 
upon the lease, was prodliced;^ which was in the follow-* 
ing words ; 

* ^ ^ fljWiUiamDraJcefordpdovimga 

this lease tq William Hodges. 
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Mr. Wm, Hodges. 



(Signed) ' Wmt Drdkeford^ 



•».^. C James Lezms^ 

Witness I jfr^^ Sallies:' 
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On this evidence his Lordship nonsuited the Plaintiff. 

On a former day in this term, a rule nisi for setting 
^side the nonsuit and granting a new trial was obtained^ 

U4 and 
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and two questions were made. First, Whether, before 
the late stamp act (a), it was necessary that an assignment 
o( a lease should be stamped ? Secondly, Whether the 
parol evidence of the promise respecting the flour could 
be received. 



Shepherd Serjt. contended, first, that it was necessary 
that the assignment should be stamped, for that it must 
be considered either as a contract, or as evidence ofa con- 
tract. Secondly, That as the agreement between the 
parties, as well respecting the flour as the sale of the 
lease, was put in writing, it was not competent to the 
Plaintiff" to split the agreement, and prove the sale of the 
lease by the assignment itself, and the agreement respec* 
ting the flour by parol. 

Best Serjt. insisted. First, that the assignment of alease 
was not made liable to a stamp by the words of any sta- 
tute before the last stamp act, unless such ad assiga* 
ment were made by deed.. Secondly, That as soon as the 
assignment was executed, the agreement for that assign- 
ment was at an end, the thing agreed upon being done; 
and that it was competent for the Plaintiff' to prove thp 
parol undertaking respecting the flpiir. 

The Court was of opinion, first, that the assignment 
indorsed upon the lease did not require a stamp, saying, 
that as it was not by deed, it did not require a deed 
stamp, and a-s it did not import a contract to assign, but 
was itself an assignment executed, it could not be con-r 
sidered as an agreement ; and referred to the case of F^^' 
werexdejn. Early. Rogers j Bull. N. P. IIQ* Secondly, 
that although the agreement for the couveyance was done 
aiway by the conveyance itself, yet, as the assignmentdid 

■ 

(a) 44 G. 3. e. 7^, which sub. whether by deed ornot^ to a stainp 
^cts .^11 i.Q3tniweiits of ^signipent, duty. 

B0 
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)t contain the matter upon which the Plaintiff had cle- 
ared, that instrument would not maintain the dccla- Hodces 
Aion ; and, as the agreement upon which the action was *• 
mnded was put in writing, the Plaintiff could not make Pa^^EFoaa, 
at his case without producing that agreement. 

Rule discharged. 



GaNDY V* BoRROWDALE. Matf ^fh, 

I 

rWIS was a rule to shew cause why the rule to reply, When time to 
L given by the Defendant in this case, should not be P^^^^^*^ ^^ «^ 

^^ tamed, if the De- 

scharged with costs. It appeared, that an order to ftndant plead and 
lend had been obtained on the 27th of March, and a give a rule to reply 
^ejL'stimeto plead given after the amendment should be ^i^n ^f such?"^*' 
ide; that the amendment was made on the 10th of the rule to reply 
ay,- and a plea filed on the ISth, though the time to will be of no aya3 
3ad did not expire till the 17th ; but, no information ^^ j^ ,g^ 
this plea being filed, was given to the Plaintiff. On 
5 16th, when the attorney for the Plaintiff got the plea, 
took it to counsel to prepare a replication, and on the 
th, served a summons for time to reply on the De- 
idant's attorney, when the latter served him with ade- 
and of rcplicatjiQn ; upon this, the Plaintiff's attorney 
arched the oiRce, and found a rule to reply filed on the 
3th, of whict no notice had been ^iven. / 

Williams Seijt. shewed cause, and insisted that, al- 
lough theDefendant had obtained a week's time to plead, 
5 was at liberty to file his plea, and give a rul,e to reply 

soon as the plea was ready. 

'Gnslow Serjt. contra insisted, that where a Defendant, 
bu>h^ obtained time to plead, pleads before the exr 

piratioj^ 
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piratioq of that time, he ought tp give notice to the 
Plaintiff, ami cited the case of Thomas v^ Prifckardy 4 
Term. Rep^ 664., in which the Court of King^s Bench 
held that a prisoner could not be superseded because he 
4id not give notice of his plea. 

Sir James Mansfield Ch J. The Defendant, by ob* 
taining a week's time to plead, induced the Plaintiff to 
suppose that he did not mean to pl^ad till the end of the 
week. Without giving notice of his plea, therefore, he 
had no right to compel the Plaintiff to take another step 
until the time had expired within which he was bound to 
plead. The officers saj, that until notice of th^ p]ea 
has been given, there can be no rule to reply, 

RooKE J. If a rule to reply could be given biefore the 
time for pleading has expired, the rule to plead (of 
which the time given to plead is only an extension), and 
the rule to reply would be running at the same timCj 
which the practice of the Court, according to the repcprt 
pf the officers, does not allow. 

Per Curiam^ Rule absolute 



May S5tb. 

If anamberof 
persons severally 
bind themselves in 
a penalty by one 
bond, conditioned 
for the performance 
by each and every 
of them of the same 
matters, such bond 
requires only one 
stamp. 



BowEN tJ. Ashley. 

DEBT on bond for 100/., entered into by the Dcfenit 
ant to the Plaintiff as vice-president of a eertain 
society called the BathHarmonicSociety ^conditimeifyf 
the Defendant's singing and performing at certain stated 
times at the meetings of the said society ; and the breach 
assigned was his non-attendance, though required at a 
certain meeting of the society. The Defendant pleaded 
non estfacf.um^ and thenputin issue; Ist, the fi^of his 

' baying 
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baying been required to attend ; 2dly,'the meeting of the 
society, as alleged in the declaration ; and 3dly, the con- 
tinaance of the society to the timeof the meeting alleged 
in the declaration. 

At the trial of this cause befwe Sir James Mansfield 
3h . J . at the Middlesex sittings after last Hilary term, the 
end, when produced in evidence, appeared to be a bond 
atered into by the Defendant and five other persons, in 
le form following," We, John4shlei/^ C.R.yA.CyD. 
^•yJ.C.D.^ and C. T., of the city of Bothy in the coun- 
f €yf Somerset^ musicians, are each of us severally held 
ttd firmly bound to the Rev. John Bowen clerk, vice- 
^^sident, ^e. in the penal sum of 100/., to be paid to ^ 
^^ said JoAw JBoa)ew, or his certain attorney, executors, 
dunini^stratbrs, or assigns ; for the true payment where- 
f ve bind ourselves severally, and our several and rcs- 
'^otive, but not joint heirs,executors,and administrators, 
*^d every of them firmly by these presents, S^c. ^c." It 
^^^nstated the terms of the engagement, and proceeded, 
* Now the condition of the above- written obligation 
^ such, that if the above-bounden John Ashley^ C 
^;, ]4» C, D. TF.j J. C. X)., and C. T,, and each and 
^Very of them do and shall, at the time, and subject to the 
-^tms aforesaid, regularly and faithfully attend at the dif- 
^rent meetings and rehearsals of the said society as a- 
foresaid ; and at such meetings perform, according to 
the best of their skill and ability ; and also in every 
respect observe the rules of the said society ; then the 
ibove- written obligation to be v6id, or else to remain in 
Tuil force and virtue." This bond was duly executed by 
the Defendant and the five other obligors, but was writ- 
ten on one stamp only, in like manner as if there had , 
been but one obligor. To the reading of this bond, 
thisiefore, tUe counsel for the Defendaat objected, con- 
lending that it must be considered to be the several deed 

of 
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1809. of each obligor, and consequently that it oogbt to haye 

had six stamps^ Hi* Lordship, howerer^ pferraitted the 
bond to be read, and the Plaintiff obtaiiicd a Yerdict,bal 
Kberty was reserved to the Defendant to niove ta lafe 
a nonsuit entered • 

Accordingly, a rule nisi for that purpose haying been 
obtained on a foraier day^ 

CocJceUsind Williams Serjts. now shewed cause. The 
Stamp impbsed by the different statutes, is a stamp on 
the peculiar instrument called a bond, without any re- 
ference to the number of obligors who may be included 
in that bond. ^The expression used inallthestatutes im- 
posing the stamp is ^^ on any Ixmd/' without ndrerting 
to the subject of the bond or the parties. &TF.S^ M.Ci 
21 • s. 3. 9. ^ 10. TV. 3. c. 25. s. 37. 12 Jm. siai. 9. 
c.9.^.2I. 30 G^eo. 2. c. 19. f.h l6Geo.3.c.3i*sX 
19 Geo. 3. c. 50. s. 16. 23 Geo. 3, c. 58. 37 Geo.3. 
r. 90. s. 1. Now, on this bond^ there is the; 15;. stamp 
as for a single bond, and that is oil that is necessaiy. 
The only ground upon which it can be contended that 
this bond ought to have more than one stamp is^ that it 
is npt a joint and several bond^ but a several bond agaiosl 
rach of the obligors^ But though it be a several hood 
against each of the obligors^^ still they are a}l liable o&Ij 
|o the extent of 100/^ 

Shepherd and Bayley Serjts, in support of the rule. 
This bond was entered into by the Plaintiff with tie 
several obligors, in order to secure tlie performance of one 
contract between the Aaintiff and the several obl%ors. 
The instniment in question, therefore, is not to be deemed 
the single individual bond ofall or any one of the obligors, 
but it is to operate as so many separate and distinct bonds 
fi^inst eacji^ pf the obligors, and to subject eac|ii of them 

to 
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listinct penalty of 100/., in case any oi» or all of 
lo not .duly perform his ortbeirenj^agementwidithe 
dant. NoW) if tseveral distinct bonds be written on 
icce of paper, it would be a fraud on the revenue 
use as many stamps as there were bonds* The ob- 
ion, theiefore, that the stamp acts only impose the 
>n the instrument, without regard to the number of 
>rs, has no weight in this case. The language of 
ed is, that they are not jointly, but severally bound, 
if more persons than one become severally bound^ 
ure more bonds than one ; each is severally liaMe to 
nalty mentioned In the bond, and a separate action 
be commenced upon this bond against each of the 
»rs ; nor could another action pending on t1iie same 
against another obligor be pka(jkd to such action, 
rords of the bond are, ^* Each of us are severally 
md firmly bound, ^c. in the penal sum of 100/«'^ 
\ instrument be only subject to one stamp, the re- 
may often be defrauded incases where bonds are to 
en of a number of persons, by inclining all the ob- 
ins in one instrument* In the case of The King v. 
, 2 Slra. 716, the Court held, that one^ stamp to 
ece of parchment, on which the admissions of se* 
corporators were entered, was not sufficient* 
^ames Mansfield Gh. J J That case is very different. 
;he present, for one piece of parchment Ivhich 
Qs the admissions of several corporators contains 
ly distinct admissions as there are corporators in- 

I.] 

Cur. adv. %ult. 
this day. 
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BOWEN 

AsH&nr* 



James Mansfield said : It has been argued that 
reral covenants of the several obligors to the bond 
{ case operated to render the bond the several deed 

of 
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6f each obligor,and consequently to make so many stamps 
necessary as there are obligors. We are of opinion that 
one stamp only is sufficiemt, and that this ca$e caimotbe 
distinguished from several other cases in which only <me 
stamp would be necessaty. A commoa instance oiay be 
given, viz-, where a debtor compounds with hi^ ofcxditWy 
ami where each creditor signs the $ame deed, coyenantii^ 
eidiertq give further day inpayment, or to take a certain 
sumas a composition. There every covenant is in fad aw* 
f>aratacovenant,and the several deed of each creditor wlio 
signs thedeed ; butthe wholebeingonlyonetransactkm^ft 
separate stamp for each person if never requir^.- Th 
sameprinciple applies to thiis case. This was one tmnsiic- 
tion; itwasnotintendedthatoneofUi6semusici£M[|Sshoii]d 
be bound unless all were bound ; the engagement weqid 
never have been made with one of them that he should 
perfo9in by himself singly ; but the binding ofoilc^tto 
to the same object was the consideration of the eb)]^ 
tion entered into by each singly. We therefor^ think that 
only one stamp was necessary. It does not follow from 
this detenninatian that perspns may defraud the revenue 
by pujbting several bonds intp pne instrument, '^^nd vitii 
one stamp, as was stated in the argument. 'If t]iat wei9 
to be 4one, and the persona who signed such bonds were 
severally bound, it woujd be a fraud. But here is.np 
fr^ud. , 



Per Curiam^ 



Rule discharj[ed. 



' y 
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^ upon the Plaintiffto shew clause why the judgment ITtorn^e^d^tot 
which had b^n entei^d by tirttieof a warrant of attor- require a wparat^ 
ney, shotoldnotbe set a^ide for irregularity : and the only *^"P ^"^^^ ^** 

upon the warrant 

^nestionwas^whetheiritwasnecessarythatthedefeazaiice of attorney. 
I^n the >varrant <rf attorney should be stamped; 

Chj^m Serjt. in shewing' cause admitted that a cogno^ 
^ lipM tefnis must be stamped as isax agreement^ though 
}irtbgndx}U which is^ not upon terms ^need not, as was de^ 
ekfed in Ames t. Hitt^^Bos^ Sf PidL 150. ; butccHitend-^. ' 

tSi that t|i6 defeasance upon a warrant of attorney it 
part of the warrant of attorney itself^ which being liaUe to 
ft particular stamp as such, the defeazance could not re« 
q[itii^ any additi6nal stailip as ah agreement. 

T%e Couri was clearly of ojHnion^tlia^ the defeaiiAlnoQ 
was part of the warrant of attorney^ and that an addi- 
Usual stamp tfiefelbre was unnecessary. 

Rule discharged with €6sfA* 



I^Rt 



T 



LosEMORS t. CouEir. *y ^^^ 

HIS was an application to set aside a judghient on 

the ground of the Defendant not having been served fenjant and his at- 

^ith notice of the declaration* Affidavits on both sides tomey l^ad been 

^cre read, the result of which was. that at the time when »°^«nn«^ ^^^ » 

' notice of declara" 

lion was stnck up 
^ the office, tiie Court refused to set aside a judgment^ for want of aerrice of the notice at th^ 
^fendanfs last ptace of abode, 

the^ 
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the action was ccwnmenced the Defendant lived in tie 
city of London, but immediately afterwards removed inta 
a' house in tlie county of Middlesex; that the Plaintiff, 
with a view to serve the Defendant with notice of declara- 
tion, made inquiry respecting him at the place where he 
had resided in the city of London, but found ,tliat he had 
quitted that house, and could learn nothing of him either 
from the persons at the house or from his neighbours ; that 
when the Defendant was origina,lly served with the writ 
he offered to pay the debt, if the Plaintiff would give him 
time ; that on the 1st oiMay the Defendant himself was 
informed that a declaration against him was stuck up in 
the office; that on the 10th his attorney was informed 
of the same fact, and that on the 13th the judgment was 
signed ; that the Defendant had offered to pay the costs 
of the judgment, if the Plaintiff would let him in to 
plead,, but that he had since absconded. 



Best Serjt, in support of the rule urged, that the Plain- 
tiff was bound to serve a notice of declaration at the 
Defendant's last place of abode, if that was known (a). 

But the Court held the communication made to the 
Defendant, and his attorney of the notice of declaration 
being stuck up in the office, sufficient. 

Rule discharged* 

(a) Vid. HMdn v. CuW<frd, 1 Bos. ^ Pull. 314* 



», 
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Thomas Barrs Esquire v. \V, Dig by, D- S. 
DtGBALE, Ck B. Adderley, and Edward 
Croxall, Esquires, J* Johnson, and J. Hor- 
TON the Younger, 



1805. 



May srth. 



If a constable- 
wick consist of 



THIS was an action of trespass for seizing a mare and 

geldings which came on lo be tried at the last assizes geveraliiamlets, and 

for the county of Warwick befbre Grose J. , when a ver- two collectors of 

diet was found for the Plaintiff, damages 13/. 13,5. 4|d., |*^^ *^"**f ^" 

' ^ /. 1 . bouses, ^c. are 

subject td the opinion of the Court on the following- appointed for each 

case. f ^ hamlet, and t\^e col" 

The first four of the Defendants are commissioners of '^^^^^'^ ^*' *^^ ^con 

of any one hamlet 

taxes acting within the hundred of Hemlingford in the fail in dniy paying 

cdunty of Warmck^ and Johnson and Horton^ the other over the money coi- 

two Defendants, are collectors appointed by a certain j^r hamlet cwiW 

warrant under the .hands and seals of the former. The where the coUector 

warrant was to collect certain duties on houses, windows or collectors have 

and lights, and inhabited houses, and on male servants, re-assessment under 
charged upon the inhabitants of the constablewick of jBor-* 20 G. 2. c. s. and 
«fe5%, within the saidhundred of Hemlingford, by an as- "«»* the whole con- 
sessment made by the said JioAwso)! and Horton, by virtue 
of a warrant under the hands and seals of the said other 
Defendants, to raise the sum of 518/. 9^. 9(/., the amount 
of certain arrears of duties on houses, and windows] and 
lights, and inhabited houses, for the year ending 5th 
April 1801, arising within the hanjlet ofBordesle?/ in the 
8aid constable'wick of Bordesley by the failure of Tlilliam 
Jabet^ who collected tlie same within the said hamlet of 
JSordesley, and embezzled the same, and hath since become 
insolvent and absconded. The Defendants Ilorton and 
Johnson^ on the 2!2d of February/ 1803, distrained a horse 
and mare of the Plaintiff for the sum of 13/. 15^. 4|cf. , 
the proportion of the said duties charged upon the Plain- 
tiff by the said assessment. The said William J abet toge- 
VoL. I. N. ». X ther 
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Iher with Edward^ Allen ^ inhabitants of the hamlet of J&or- 
deslej/ within the said constablewick of Bordesley^ and 
fourteen other persons were appointed assessors and col- 
lectors of file rates and duties on houses, windows and 
lights, inhabited houses, and male servants^ called in th^ 
said warrant the several rates and duties for the said con- 
stablewick of ffltton^Bordeslej/yDuddeston^nnd Nechdlsj 
Castle Bromwichj Little Bromwlch^ Erdington^ Saltley 
and fFashwood, and Water OrtUHj fot the year ending 5th 
April 1801, by certain warrants und^r the hands and seals 
of three of the commissioners of taxes acting within the 
said hundred of Hemliiig ford in the said county of War" 
zcick, addressed to them, and calling them inhabitants of 
the constablewick of Witton^ Bordeslet/^ Duddestan and 
Nechellsy Castle Bromwichj Little Bromwich^ Erdington^ 
Saltley and Wa^hwoodyBxid Water OrtaUy within the said 
hundred and county. At the foot of each of the said last- 
mentioned warrants the proportion of the land^^tax to be 
raised in^ach of the said places called tVUtoriy Bordesky^ 
Duddeston and Nechells, Castle Bromwichy Little Bnm- 
wick^ Erdingtofiy Saltier/ and Washwoed^ anji Jfater Or*' 
tarij is stated in manner following : 



"fVitton, 


^.42 9 


Bordesley, - • 


116 14 r 


Duddeston and Nechelts^ - 


63 13 5 


Castle Brontwichy * ' 


169 15 91 


Little Bromwichy 


63 13 5 


Erdingtofiy 


- 157 15 9 


SaUley and Washwoody 


- 63 13 5 


Water Ortofiy 


- 31.16 9| 


- 


^. 709 12 i 

* 



The parish of Aston mentioned in the declaration cod« 
tains three constablewicks, viz. the constablewick of 
Asion^ and the constablewick of Bordesle^y and the con- 

'^ staWcwick 



IN THE FOBTY-FIFTH YeAR OP G£ORG£ III. 



SS3 



fitablewiek of Deretend. The several places in the last- 
mentioned warrants called Witton^ Bordesley^ Duddeston 
inANechells ^Castle Broniwich ^Little Bromwich^Erding" 
tan^Saltlej/BJid WashzcoodyRnd fFater OrtMjdne separate 
and distinct hamlets in, and altogether compose the con« 
stablewick of Bordeslet/. The 16 persons named as asses- ' 
sors and collectors in such last-mentioned warrants were 
inhabitants of and tak^i from eaeh of the said hamlets^ 
viz* two from each hamlet; The assessments on the in- 
habitants of the said several hamlets for the duties on 
houses, windows and lights, and inhabited houses, and on 
male servants, horses, and carriages for the year ending 
5th April 1801, were made as follows, to wit, the assess- 
ment within' thehamlet oiBordesley was made by the said 
William J abet and Edward Allen only, who were inhabi- 
tants of that hamlet, and who alone signed such assess- 
ment as assessors, and who alone verified such assessment 
upon their oaths before the commissioners. And the se- 
veral assessments within each of ihe said other hamlets 

* 

were in like manner made and signed, and verified upon 
oath by the two persons only named in such warrants' 
who were respectively inhabitants of such hamlet, and 
each of the said assessments is separately signed and allowed 
by and under the hands and seals of three of the com- 
missioners of taxes acting within the said hundred of 
Hemlihgford; Mid the said assessments so allowed were 
by such commissioners delivered to the persons named in 
such warrants to be collectors of the said duties as follow, 
(m. ) the assessments within the hamlet oiBordeslet/ were 
delivered to the said Jabet and Allen^ and the assessments 
\nthin the said other hamlets were respectively delivered 
to such of the other persons named in sueh warrants who 
^ere respectively inhabitants of the hamlet for which each 
assessment.£0 delivered was made^ The duties contained 
in such assessments were likewise collected in each of the 

XS said 
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1805. said hamlets as follows, viz^ the said assessment "Witliitt 

the hamlet ofBordesley was collected by the said JViUiam 
J abet and Edward Allen, inhabitants of that hamlet, who 
alone signed such assessment as collectors, and the several 
other assessments were in like manner signed by the per- 
sons collecting the same in each hamlet, and who were 
inhabitants of the hamlet in wliicli they respectively col- 
lected j The collectors of the duties within the hamlet 
of Bordesley were and are always paid for their trouble by 
the Receiver-General separate and independent of the 
other hamlets, out of the duties collected withm that 
hamlet only. The said several hamlets were and alway$ 
have l>een separately assessed for the land-^tax by two in* 
habitants ot each of the said hamlets^ and such assessments 
have always been collected by two persons inhabitants of 
each of the said hamlets; and each of the 3aid hamlels 
have been always uniformly charged in such assessment 
for the land-tax with the particular sum set against tbe 
name of each of the said hamlets in figures at the foot of 
the said last-mentioned warrants, and in the duplicates 
of the land-ta± transmitted by the Commissioners to tbe 
Receiver-General, and into the King*s Remembrancer's 
office. The said several hamlet^ have always Unifotmlj 
been returned as several and distinct parishes or places, 
having separate and distinct assessors and collectors^ And 
in 4he duplicates of the assessments of the said duties on 
houses, windows and lights, and inhabited houses, and 
on niale servants, horses, and carriages, transmitted bjr 
the GoixmiissioneTs to the Receiver-General, and into the 
King's Remembrancer's office, the said several hamlets 
have likewise always uniformly been returned as sqKUrate 
and distinct parishes, or places having separate and 
distinct assessors and collectors. Sixteen persons hare 
uniformly been appointed assessors and coUeqltors by irar- 
rants, in tbe form of the two last mentioned, and tte 

/ persons 
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persons so appointed assessors and collectors have been 1S05, 

aniformly taken from each of the said hamlets, viz, two 
from each hamlet; and all the proceedings under sucli 
waxTBJiU have been likewise iiniformly.the same as before 
inentioned. Jabetj one of the collectors, who collected 
jnly within the han^et of Bordesle?/y did not pay the whole 
of the duties by him collected within that hamlet to the 
Receiver-General, being in arreaf 518/, 9s, 9d, for the - 
jrear ending 5th ^pril 1801. J abet had no estate or 
effects that might be seized under the statutes. The 
hamlet of Bord^slet/ was returned in arrear into the Ex- 
chequer by the lleceiver«»General, foy the several sums 
before mentioned for the year ending 5th 4pril 1801, 
find adistringas was thereupon issued out of His Majesty's 
Court of Exchequer against the sai4 Jdbct only, as col- 
lector within that hamlet, to ax^wer such arrea|-s. There 
was no failure in any of the collectors in the other 
hamlets, nor were any of them in arrear, The Plamtiff 
resided and was assessed in the hamlet of Jftttm only. 
The assessment for the said haijalet of WUton for the year 
ending 5th April 1801 was made by Richa/rd Jshfordnnd 
Joshua Shprt only; their assessment was aUowed under 
the hands and seals of three of the Commissioners, and 
they at the same time under their hands and s^als appoint*, 
ed Short to collect the same. 

The question for the opinion of the Court was, whe-» 
ther the li^amlet of Bfirdesley was alone answerable for 
Jade^\embezzlement, or whether the whole constable* 
wick within which that hamlet lies was not answerable* 

This xase was argued in Michaelmas term last by 
Vaughan Serjt. for the Plaintiff, and Barley Scrjt. for 
the Defendants; but the argument is omitted, as it 
wholly turned upon the construction of- the several sec* 
tions of the act of parliament mentioned and commented, 
upon in the judgment. 

X3 , On 
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The opinion of the Court was now delivered by 

Sir James Mansfield Ch, J. The question in tMi| 
case is, whether the constablewick within which the 
hamlet cSBordesley lies be liable to make good the arrears 
of duties which ought to have been paid by the collector 
or the inhabitants of the hamlet of Bordeslet/ ouly . This 
will depend upon the construction of the 20 Geo. 2. c, 3. 
The 6th section of that act directs that the commission* 
ers of the land-tax shall be commissioners for putting 
that act in force, and directs that they shall divide them- 
selves in hundreds, laitbs, wapentakes, rapes, wards^ 
towns, and other places within their limits as they shall 
think fit, and shall direct their precepts to such inhabi- 
tants, and such number of them, as they shall think con- 
venient to be presenters and assessors, requiring them tq 

« 

appear before the commissioners. These persons are to 
return the names of two or more persons within the 
bounds of the parishes or places where they shall be 
assessors respectively to be collectors, for whose paying to 
the Receiver-General such money as they shall be charged 
withall, the parish or place by whom they are so em- 
ployed shall be answerable, by which must be meant the 
parish or place for which they shall be appointed . With 
respect to the appointment the commissioners are directed 
by section 9. to nominate and appoiut two of the persons 
named in the certificate or assessment to be collectors, or 
any other two such persons as they shall think able and 
responsible for the respective divisions and places for 
which they were *o presented. By this section therefore 
the power ot the commissioners is confined to the ap- 
pointment of two persons for any parish or place for 
which persons shall be presented to be assessors. By 
section 34. it is enacted, that in case there sl^ be any 
^ne^r of rates by reason of the failure of any collector 

for 
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commissioners may re-assess the same within the said 
parish or place respectively, and cause the same to Ue 
raised and levied in the same manner as the ^ates and 
duties under the act are directed to be levied* The 
appointment made by the commissioners in the pr(?scnt 
case is something equivocal in its language, and seems to 
imply some doubt in tlie commissioners how the appoint- 
ment was to be made. They appoint sixteen assessors 
and sixteen collectors. Tho^^gh the appointment is not 
made for the constablewick, but for the several hamlets, 
yet if in point of law sixteen collectors cquld have been 
appointed for the constablewick, we might perhaps have 
eonsidered it as an appointment pf the whole sixteen for 
the constablewick. But it appears from the act to be 
impossible that more than two collectors should be ap- 
pointed for any place. In The King y.Loxdale^ 1 Burr. 
445. and The King v. Morris^ 4 Term Rep. 550. it was 
determined that no greater number than four overseers? 
of the poor could be appointed for any place, the 
statute of 43 Eliz. having authorised the appointment of 
four, three, or two^ The fair interpretation of the in^ 
^trument is^ that it was the intention of the parties apr 
pointing to do what by law tliey might, namely, to ap- 
point two collectors for each place. ^ Indeed it appears 
that these collectors have constantly apted as if there had 
been a separate appointment for each of these hamlets ; 
payment has been made to each of the several collectors 
for what eachpf them has done in his respective hamlet; 
whereas if the whole number had been appointed for one 
place, there would have been sixteen collectors instead of 
two to be paid for one place. These being the facts, 
which all correspond with the only sense which can be 
given to the appointment consistently with the act, the 
result is, that the hamlet of Bordeslej/ must be considered 

X4 as 
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as a distinct parish or place within the meaning bf the 
act, and consequently the commissicmers had no autho* 
rity to distrain on the Plaintiff for the deficiency of the 
hamlet of Bordeslei/. This is indeed an unfortunate conr 
struction for the hamlet oi Bordeslei/ ; but considering the 
act of parliament, and the nature of the appointment, it 
does not appear to us that any other construction can be 
put upon the act of the commissioners. The consequence 
is, judgment must be given for the Plaintiff, 

Judgment for the Plaintiff, 



tND OF EASTEH TERM, 



CAS E S 

ARGUED AND DETERMINED 

Court of COMMON PLEAS, 

AND IN THB 

HOUSE OF LORDS, 



iif 



Trinity Term, 

Jn the Foity-fifth Year of the Reign of George III. 



■ 9 



Meerb v. Oxladp and Otherst 



June t8th« 



T 



IHIS was an action for work and labour aicainst 46 r ■ 

/^ In an action 

Defendants for journeys and attendances respecting against 46 Defend- 

an inclosure act. The declaration contained four counts, *"**> viiiex^ the 
in two of which the Plaintiff declared as an attorney, and ^^ ^^^ couirts for °* 

|n two others not so. work done by Plain- 

tiff as an attorney. 

Best Sent, moved to strike out two counts, and sub- ""^ *7 ™~ *'*!"' 

•* ' work done by him, 

stitute the word '" Defendants" for the names of the without saying in 
Defendants in all those plsCces where their names oc- what capacity, the 
purred, except the first. f ^""^ oxH^t^^l 

^ '^ two counts to be 

Bayhy Serjt. contrli. S^< Defe^Td^ ^ 

ants'' to be sub- 

Tihc Court made the rule absolute. stituted for tbe 

names of the De- 
fendants in all the places where they o(;ciirred except the first. 




CASES IN TRINITY TERM 



JuneiQttu - Gibson v. WELLg, 



|»eniU88iire waste. 



An action dn the fTIHIS was an action on the case in the nature of 
!*!lf.^^f! °_°1!1^ ^°^ -"^ waste. The first count stated, that the Defendant on 

the 1st March 1803, and from thence continually hitherto 
held and enjoyed, for a certain term not yet determined, a 
messuage of the Plaintiff; that the Plaintiff was seised in 
fee tliereof, and that th^ Defendant, viell > knowing* the 
premises, broke down divers perches of a certain wall of 
the isaid messuage, and kept the same brdken down, S^c. 
by reason whereof the Plaintiff^s reversionary interest was 
injured. The second count stated, that the Defendant, 
pn the 1st March 1803, mid from thence continually, 
held and enjoyed one other messus^e pf the Plaintiff upon, 
among others, the condition following; that the Defend- 
ant should not, during the said tenancy, suffer the sai^ 
messuage to be out of tenantable repair for want of the 
necessary repairing ; that the Plaintiff was seised in fee, 
yet that the Defendant, contriving to prejudice him in 
his reversionary interest, suffered the said messuage to be 
out of tenantable repair, for want of the necessary repair- 
ing thereof in the roofing, walls, windows, Sfc. wherdby 
the Plaintiff's reversionary interest was injured. The third 
count stated the Defendant to hold on the following goat 
dition, that the Defendant should not, during the said 
tenancy, wilfully suffer the said messuage to be out of 
tenantable repair, for want of such repair as tenant from 
year to year ordinarily ought to do. The fourth was 
upon the following condition, that the Defendant should 
not, during the said tenancy, suffer the said messuage to 
be out of repair for want of proper tiling in the roof, or 
of proper glass in the windows. And the last upion the 
following condition, that the Defendant should not nor 
would wilfully misuse the said preoiises^ or neglect any 

repairs 
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repairs he ought to do thereto, so as to prejudice the 
PkiintifTs reversionary interest. Breaches were assi^rned 
in the three last counts upon the respective conditions 
in the same manner as in the second count* The De« 
Fendant pleaded not guilty. 

At the trial before Sir James Mansfield Ch. J. at the 
fVestmifister sittings after last Easter tevm^ it was proved, 
bat the Defendant had occupied the house in question for 
I considerable time as tenant at will to the Plaintiff, who 
iiiras seised in fee thereof, and that the house was mucli 
iut of repair. But his Lordship, being of opinion thi^ 
the dilapidations proved amounted only to permissive 
waste, nonsuited the Plaintiff, saying, that although an 
action on the case in the nature of waste might be main- 
tained for commissive waste, yet that he had never known 
an instance of such an action being maintained for per« 
pxissive waste only. 



1805. 




Bayley Serjt. moved for a rule to shew cause why the 
nonsuit should not be set aside and a new trial be granted, 
and urged that, as there was no doubt that an action on 
the case might be maintained for acts^of commission, there 
was no reason why such an action should not be . main- 
tainable for iieglect amounting to waste at law ; that the 
foundation of the action was, that an injury was done to 
th6 reversion by the default of the tenant, and the rever- 
sion was equally injured whether the dilapidations were 
occasioned by commission or neglect. 



Sir James Mansfield Ch. J. There is no doubt but 
an action on the case may be maintained for wilful waste ; 
butat common law, if any part of the premises are suffered 
to be dilapidated, it amounts to permissive waste ; and if 
this action be maintainable, such an action might be 
})rought against a tenant at will who omitted to repair a 

broken 
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broken window. I think this action is an innovation, anc^ 
I am not disposed to encourage it. 
Tlie other Judges concurrujg, 

l^ayley Serjt, took nothing by his motion* 

« 

On a subsequent day, hdyhy mentioned this case agaii^ 
and referred the Ck)urt to several precedents of counts in 
declarations for permissive waste similar to those in the 
present case; but it appearing that they had been joined 
with counts for waste wilfully committed, and that on 
the point now ii^ question no express decision could be 
produced, 

The Court adhered to their former opinion^ and refiusec^ 
^ rule to shew cause. 



June 18tli. 

Ifinsnfficieot 
pledges 4e retomo 
habendo be taken by 
the4>fficer ofthe 
Court below in re- 
pleyin, the remedy 
against him is by 
action^ and this 
Court will not or- 
der him to pay the 
costs recovered by 
the Defendant in 
replevin. 



•[fESSEyMAN V» GrlLDART* 

J/yiJjLIAMS Serjt. moved for a rule to sbew cause 
why the steward or chief bailiff of the Court of 
iS(. Peter^svX I^A: should not pay the costs recovered by 
the Defendant in replevin, on account of the insufficiency 
of the pledges taken by him de retorno habendoy and be 
cited Richards v. 4<^ton, 2 BlqLck. laSO, 

But Th^ Court refused the rule, saying, that the De- 
fendants remedy was by action, there having been no 
cause in Court at the time when the replevin bond was 
taken. 



Williams took nothing by his motion. 
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JFenn, on the Demise of Buckle, t. Roe* ' 




Jttne 20th. 



IJ/^ILLIAMS SerjL moved for a rule to shew cause Service of a de- 
why service of the declaration in this case, by ^^*''^t*on imeject- 
nailing it on the barn door of the premises sought to be re- ^^ ^j^ j^^^j^ ^^^ ^^ 
covered (there being no dwelling-house upon the premises, the premises, ia 
and inrwhich barn the tenant had occasionally slept), should ^^^^ch barn the 
not be deemed good service. The affidavit, upon which aHy gi^^, there 
the motion was founded, stated that the tenant was not to < ^^s «o dwelling- 
be found at his last place of abode, and that no person **"*^» *"^ **»« ^ 

^ . , tenant not being to 

belonging to him was to be found upon the premises, Ife found at his last 

place of abode, wis 

77ie Court hesitated much whether this motion could l^LiL ^ ^ ^^^ 
be attended to, but at length deemed it reasonable and 
granted it, adding to the motion, and why service of this 
rule, in like manner as the declaration had been served, 
should not be deemed good service unless the tenant him- 
self could be found. 



service* 



fiARRY D. Robinson, Administrator of Robinson. 



Ji^^Oth. 



DEBT on a promissory note given by the Defendant's Pf ^^ does not lie 
intestate to the Plaintiff for value received in ffoods. !f!i?^ *"* '"** 

o strator upon a 

The declaration was in the detinet only, and contained a simple contract of 
count for goods sold and delivered. To this declaration ^" intestate. 
the Defendant demurred generally, and the Plaintiff 
joined in demurrer, 

Onslow Serjt. in support of the demurrer. The ground 
upon which this declaration has been demurred to is, that 
an action of debt in simple contract will not lie against an 
administrator. The point is settled by a series of autho- 

- rities 
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rlties from the earliest times. In PinchorCs case, 9 Repi 
87. b. the law was admitted to be' sa j and in Hodges v. 
Jancy Sti/n 199. RoUCh. J. expressly lays it down^thkt 
d,n auction of debt lies not against an executor upon a 
simple contract made by the testator ^ and he assigns a 
reason for the wager in law, viz. because it is intended 
that as well the contract to pay money may be in priya;te, 
as also the payment may be made in private*. The same 
rule of law was acted upon in Hampton v. Bowyer^ Cro* 
Eliz* 557. and Bowyer v. Garland^ Cro. Eliz*^ 600./ and 
is also recognizedin Plowd. 182. and Vdughan^ 97 to 100. 
In Snelling v* Norton^ Cro. Elh. 409. the custom oiL&n-^ 
doUy by which an executor is liable in debt on simple con- 
tract^ was admitted to be valid, but the rule df law as 
applicable to all executors not affected by the customs 6f 
London was recognized both in that report and in 5 Rep. 
82. 6.and8iZej7US6. SoinGunny.Mackhenryyl Wik^ 
277. the Court said, if the Plaintiff had declared here in 
debt on a concessit solveir^ the Defendant might have 
waged his law. It is clear therefore, that debt upon 
simple contract cannot be maintained against the personal 
representatives of a deceased contractor. 



Marshall Serjt. contra. The objection is, that debt 
will not lie against an executor on simple contract, be- 
cause he cannot wage his law. The ancient idea was, 
that no action, of any sort, would lie against an executor 
wl^ere the testator in his lifetime might have waged lus 
law ; and the reason given is, that the' executor would be 
deprived of a defence, namely, wager of law, which the 
testator might have had. But the objection [could only 
be made by plea or demurrer, and therefore, where an 
executor was sued and declared against in court, (^as was 
the ancient practice,) upon a simple contract of his testa* 
tor, the Judge asked his attorney whether he had a mind 
to avoid the suit. The attorney answered yes. The 

Judge 
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. J^adge then told the Plaintiff he could take nothing by 
the writ, 10 H. 6. 24, b. 25, a. cited by VaughanCh. J. 
ViUighan^ p. 97* An action was brought against an exe- 
cutor upon a tally struck by the testator : the Judges said, 
JNil capiat per brevcj if he have no better specialty, 
25 Ed. 3. 40. cited by Vaughan Ch. J. p. 100. who 
thinks this may have been determined upon demurrer. 
It seems manifest from all the old books, that if a 
party to a simple contract died before performance, the 
vemedy was gone; and, indeed, the right in sucb 
case seems to have been considered as actio personalis qucs 
morUur cum personU. Before the time of Q. EU%. the 
action ofassumpsii was never thought of. Debt, was the 
only action which would lie upon a simple contract. 
Throughout the year-books the actionofo^^t^mpsi^ is never 
mentioned. Slack's case 4 Co. 92. b. was the first 
iliat sanctioned this form of action *by legal authority. 
This was afier a long struggle. The Judges of B. R. 
weie in its favour ; those oiQ. B. against it. Geo. Kempy 
Esq. , one of the officers ofB. iZ. , was employed to search 
for precedents of such actions ; and he of course found 
many ; but not one where the legality of this form of 
action was ever questioned; and none were found earlier 
ihs^Hen.Qih. hardCh.J.VaugJiaHySpeaidngofSlade^s 
casein his RcportSy />• 101. says, '^ though, since that 
illegal resolution of Slade^s case, grounded upon reasons 
AOt fit for a declamation, much less for a decision of law, 
the natural and genuine action of debt upon simple con- 
tract be turned into an action on the case, S^c. Actions 
on the case are Mactionesinjuriarum etcontrapacemySLad 
it is not a debt certain, in reason of law,that can be reco- 
^«red in these actions, but damages for the injury ensuing 
upon the breach of promise,' ' S^c. Mr. JmtiteBlackstone^ 
in Mast v. Goodson^ 2 Bl. 850. speaking oif the actionof 
assumpsit y says, ^^ Originally all actions on the case were 
lor torts^ till the introduction of assumpsits on mutuatus 

and 
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and other debts in the time of Q* Eliz. (Slade^s case) iii' 
order to give the Court of King^s Bench an original juris- 
diction in actions of debt, wherein (as in cases of detinue^ 
covenant, and account,) no original is by law returnable out 
cf Chancery. Since that introduction, wemustdistinguish 
whether the particular action before the court be founded 
on tort or dn contract. If the former, it may be joined 
with any tort ; if the latter, with any contract." At 
length the question arose in PinchorC$ case,9 jRep; 86. b. 
whether assumpsit would lie against an executor. The 
reasons urged against this action are^ ^^ Because it is a 
maxim in law that executors shall not be charged with a 
simple contract ; and that for two reasons ; Ist^ because^ 
by the presumption of law they cannot have knowledge 
either of the beginning of the debt, being made by word^ 
without writing, or of the continuance of it, because the 
testator might pay it privately : 2dly, because if to action 
on the case should lie against an executor, it would im-* 
, pugn the said maxim of the common law ; for every con- 
tract executory implies an assumpsit in law, and by cojnfe- 
qucnce an exiecutor would be charged with every contract 
executory, which would be directly against the maxim* 
The answer on the part of the Plaintiff was, ^^ that a man 
should never have an action against executors where the 
testator in his lifetime might have waged his law ; and 
the reason is, because the executor shall be deprived of 
the benefit of waging his law^ if an action will lie against 
him; which reason strongly proveth, that in the case at 
bar the action will lie against the executors, because the 
testator, in an action on assumpsit^ could not wage his 
law ; and therefore his executor shall not he deprived of 
it." At length it was determined, 1st, that the testator 
could not wage his law : 2d, that after the death of the 
debtor, the debt remains ; and it would be a defect in 
the law, if no remedy should be provided for it. Thus a 

form of action unknown to the ancient law^ is used for 

tie 
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the purpose of evading the maxim of law by equivoca- 
tion ; and it is now said, that the ancient proper form of 
action shall nbt bfe uscd^ btcause it would be against the 
same maxima But the wager of law has long since falleiT 
ifttO disuse; and if a ihan wiere now to tehdet his wager 
of law, the Court would refuse to allow it, and would put 
him to plead to the actioui [This was denied ^>y the 
Courtx'] Therefore the action of debt upon simple con* 
tract will now lie against An executor without any violence 
to the maxim^ because it cannot now be said that the tes- 
tator in his lifetime might have waged his law^ At all 
events, since by the custom oi London A Defendant can-^ 
liot> in debt on simple Contract^ wage his law, {Gunn v* 
Mackhenryy I JVik^ S770 this action will lie in London 
bgainst an executor upbn a contract made with his testa^ 
tor. Now here the action is' brought in London^ th^ 
parties live there^ and the venue is laid there. There^^ 
fore the obfection^ even if good iii another case, will not 
hold in this. 



1805. 



Bahrv 
Robinson. 



Sir JAM^d Mansfield Cli. J^ l^he distinction be^ 
tween the actions of debt and assumpsit ^ as applicable to 
the case of executors, is not founded in good sense ; but 
still that distinction has always been recognized in- the 
law. Ill*ibunded as it is, we must nevertheless act upon 
it while it continues to be law^ for it is not in our power 
to alter th« law^ 



noue 



Heath J* I am of the same opinion. In old times 
Very little inconvenience could ensue to any one from thi* 
role, for the ordinary took the goods; of th^ deceased and 
paid Ms debts; and for the debts due to the deceased 
took bonds and put them in suit. 

RooKE and Chambre Justices concuning, 

Judgment fojr Defendant* 
Vox..I,N,R. Y 
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The^esfeofa 
"writof error need 
not be on a seal day. 

A writ of error 
may be made re- 
tnrnable before the 
day on which the 
judgment is actually 
signed, if the writ 
of error and judg- 
ment are of the 
same term 



Hill v. Tebb. 

THIS was ain application to set aside the proceedings 
under an execution issued notwithstanding the al* 
lowance of a writ of error. 

Shepherd Sex]t. shewed cause, and objected, 1st, that 
the writ of error was of no avail, being teste* d on a day 
which was not a seal day ; and 2dly , that it was return- 
able before the judgment was signed,the judgment having 
been signed on the 18th of this month, and the writ of 
error being returriable on the 16th. He insisted, that 
the writ of error wks spent and inoperative before the 
judgment upon which it was intended to operate was 
signed, and cited Gould w, Coulthurst^ 1 Str. 139. /?e- 
jindoz V. Randolph^ 2 Str. 834. Vicey. Burton^ 2 Str, 891 . 

Wilson V. Ingolsbi/, 2 Ld. Haym. 1179, Canning v. 

Wright^ 2 Ld. Itaym. 1531. and Jaques v. Nixon^ 1 

Term Rep. ^9. 



■^,. • 



JBfly/ey Serjt. row/ra observed, with respecttothe teste 
of the writ of error, that it made no difference whether 
it appeared to be on a seal day or not, inasmuch as the 
Chancellor li'ad pd»w'er to seal writs on any day at a 
private seal; though judicial writs issuing out of the 
courts of common law can only bear teste as of those 
days on which the courts of common law sit to do busi- 
ness. Sdly, Admitting the authority of the cases cited, 
he urged that the ptesieht wa^ essentially distinguishable 
from them, because ih' those cases the judgments and the 
writs of error were df different terms, whereas here the 
judgment, though signed on the 18th of this month, re- 
lated back when signed to the first day of the term, which 
was antecedent to the 16th^ the day on which the writ of 

error 
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error was returnable, which ciistinction was expressly re- 
cognized and acted upon in the case df Somervill^ v. 
Wkite^ 6 Emti, 145; 

\ 

The Court said, the cAse of Somervitte v. White wis 
precisely in point to prove, that the judgment in thiSs 
case, though signed on the 18th of the month, related 
back when signed to the 14th, which was the first day of 
term, and cdiiseqiiently was prior in date to the time ^t 
which the writ of error wds returnable. They aisoi recog- 
nized the distinction taken with respect td the teste of 
A wirit issuing out of Chancery, and the teste of a writ 
issuiilg out of a court of cJdmmon law. 

Rule absolutCi 
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Armstrong^ Administratrix of ARMSTitONO o). 

Smiths 



June 26{lik 



THIS action was brought hy the J^faintiff as admini- 
stratrix of her husband, who had been a mate of a 
fVest Jniiaman and had died on the voyage home, for 
Wages due to him from the Defendant as captain of the 
ship upon that voyage. 

Upon the trial of this cause before Sir James Mansfield 
Ch. J. at the Guiidhall sitting after lait Easter term, it 
was proved by acknowledgments of the Defendant made 
to the Plaintiff immediately after his arrival from the 
yoyage, in which the Plaintiff's husband died^ that 251^ 
was due to him for wages ; and the only defence relied 
wp0a was, that the Defendant had within three xnonitlis 
after the arrival of the ship paid into the officii oixh^xer. 
ceiverbitt&e sixpenny duty for Crre^^2e?fcA)ioq[)ital,uad^ 

Y2 the 



Where the cap- 
tain of a ship has ac-* 
counted apon oath 
to the collector of 
the port for a sum of 
money as the wages 
due to a degeased 
seaman, and paid 

the same to Green- 
wich Hospital under 
the 37 Geo, 3, c. 73, 
the representatives 
of such seaman may 
still sue the captain 
for any wages due 
bejrond the sum so 
paid. 
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the 37 G. 3.(a), c. 73. s. 7. the sum of 9/., as the arrear 
of wa^s due to the deceased, and for the use of his exe« 
cutor or administrator. This, it was contended^ deprived 
the Plaintiff of her right of action for the wages due to 
her husband, the Defendant havings according to the di« 
rectioiisofthe37 G. 3. c. 73. accounted with Greenock 
hospital, upon oath, for the amount of the Wages due to 
the Plaintiff, and haying made himself liable tb heavy 
penalties (b) if he had rendered a false account. His 
Lordship directed the jnty to deduct the 9L paid into 
Greenwich hospital to the account of the Plaintiff, and 
give her a verdict for 14/. This was accordingly dime, 
and liberty was reserved to the Defendant to move the 
Court to set that verdict aside, and enter a nonsuit. 

A rule 11151 having been obtained for this purpoi^ oU 
a former day,. 

Shepherd Seijt. now shewed cause. Previous to thfe 
passing(^the 37 G. 3. c, 73. np doubt th^representativcf 
of a deceased seaman would have been entitled to sue for 
such wages as were fairly due to hiln: and if the con* 
struction of that act insisted upon by the Defendant in 
this case be adopted by the Court, certainly it would 
have been better for the seaman, for whose benefit the 

(«) Tlie fifili MCtion of that met aniTid ofswh sbip in Gmtf Jj^rft^ 

requires masters of ships employed be paid to the t^oeWer <if the 6^ 

in the colony trade, within 10 days duty for GremMi Hospital, to the 

afi^ their arrival out and home^ to use of the executor or administrator 

deliverupon oath tothe collector or of such seamkn^ under penalty of 

comptroller of tfaeport where they SOL and dotfble the Wai^eB dUtt. 
arriveyanaisconnt of every seaman (b) By uet. 9. of tlie atet, tte 

vhohasdieddnringtheToyage^and penalties are distrib«ied thus: tbh 

of the wagei| .due to him. The one-third to GreenwUk Hospital, 

seventh siectitm eniscis, Uiat all and oue^thSrd to the support cf die sea* 

every suni atod sums of moneys men'iihospH^attlieiforti^ki^thk 

^Mck shall be due M wages to any ahip arrives^if there be anyhisjUm 

neamaa on boav^anyship employed if not, to the old aad diaablad scs^ 

in tte colony tradCi who shaU have .men of that port aad ^Miriusilit^ 

died dttfif^tlki vdyagie/shall with* tM &e remaining ona-l|urd totlr 
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activas conceived, that such a, law should never have 
passed, It appears plainly from the 5th section of the 
act^that it was thought an object to the seaman ^s reprc- 
seniatiyes that the captain should immediately upon his 
arrival render an account of all wages due to the deceased 
seaman, and before he sailed again upon a new voyage 
pay the amount of such wages to the use of the represen- 
tatives of the seaman. The reason of this provision is, 
that by the captain's' sailing upon a new voyage the re- 
jpresentatives of the seaman may be put to great difficulty 
in recovering what is due to them. But though the act 
directs the captain to render aii account, and pay the 
money to Greenwich hospital, it does not deprive the rc« 
presentative of the power of suing for what is due to him 
beyond the sum paid into the hospital by the captain. 
If it be said that the captain ought not to be called upon 
topay the wages into Greenwich hospital, and yet be liable 
to an action, the answer is, that he will only be liable to 
an action in cases where he pays into Greenwich hospital 
less than is really due to the deceased seaman, Greeri" 
wich hospital is made the agent of the representifttives of 
(deceased seaiQcn to receive wages due to them, and 
they will be bound by the receipt of their agent as far 
as it goes ; but ought not to be precluded from suing for 
wages due to them, and not paid to their agent. 




r. 

SMifH. 



Onshw Serjt, in support of the rule. Attending both 
to the letter and policy of the 37 G. 3, c, 73, it is evi^ 
dent that the present action cannot be sustaiae4 after the 
payment foa^QXi^ Greenwich hospital. It has been cgiu 
tend^, that great hardship would be imposed on the sea« 
man' if the construction of the act insisted upon for th^ 
Defendant were to be adopted ; and it h^s been at1;empted 
to invalidate the effect qf the account rendered by the 
captain ujpon oath : but it should be remcv^bered, that 
the captain, though liable himself to the seaman for 

Y 3 wages 
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-^agQSy has nevertheless^his remedy oyer against the ownt 
ers of the ship for what tft advances upon that accouat« 
His account upon oath therefore must bcj deemed tobei 
the account of a disinterested perspn. The object of the* 
^ct was not only to protect the seaman, but to protect 
the captain also ; and the benefit conferred on the fomer 
in lieu of the right of action formerly existing in his re-» 
prpsentatives, is the obligation impqsed upon the captain 
to render an account within three months, or make him- 
self liable to the penalties of the act. The officer of 
Greenwich hqspitol is, by the act of parliajpaent, consti-) 
tutcd the a^ent of the deceased sailor ; he becomes thqre- 
fore his agent to all intents and purposes; and if any. 
action is to be commenced on behalf of the reprcsenta- 
ti ves of the sailor, it must be commenced by the pflft cf r of 
G?reewa;«c;A hospital on account of the Wfiges Jiot duly ac- 
counted for to him, and by him only. 

Sir James Ma]>isfield Ch. J. The single que^tipjpi ii^ 
this case is, Whether the 37 G, 3. c. 73. has taken awar 
from the representatives of seaman dying upon a voyage, 
the right of recovering from the captain such wa^s as 
remain due to them in thf ir Representative character* 
after allowing to the captain for so much ^s he has duly 
paid upon their account to the ofl^cer of Greenwich hospi- 
tal ? Nothing is to be collected from the language of 
the act as to the particular grievance which induced the 
passing thos^ provisions which apply tq this case. . On 
that point We* are left in the dark. Representatives of 
deceased searii^n must often not only be very ignorant 
fcspectirtg the iEunount of wages.due to then^ fronji cajp- 
taihs, but must have encountered gr^at difficulties in pur- 
stiilag thbirremefdies agaiilst captains who had prpbahlj 
embarked on fresh voyages. To remedy this inconveni- 
tece it is provided by the act, that every master of a ship 
employed in the WesUlMid trade shall; within 10 days 
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after his arrival out.and home, deliver in an account on 
oath of all seamen who have died on the voyage, and 
within three months after his arrival in any port of Great 

' Britain ^^y to the receiver of the sixpenny duty for 
Greenwich hospital any wages due to any seaman who has 
died during the voyag6, to the use of the representatives 
of such seaman. It is observable, that in case the master 
neglects to comply with the directions of the act in the 
abovemcntioned respects, he is subjected to two penalties 
of 50/, each, and also to double the amount of the wages 
due to the deceased seaman ; but that the penalties, when 
recovered, are distributed in the proportions of l-3d to 
Chreenwich hospital, l-3d to the support of the seamen's 
hospital, if any there be ; . and if not, to the disabled sea- 
men of that port and their families; and the remaining 

-l-3d to the informer. Of these penalties therefore no- 
thing is reserved for the representatives of the deceased 
seaman, who have been the actudl losers by this neglect 
or fraud of the master of the ship. That is a strong 
ground for inferring , that it was not the intention of the 
Legislature to deprive them of their remedy at law for 
the wages not actually paid to the officer of Greenwich 
hospital. For it seems probable that the Legislature 
would have given some part of the penalties recovered to 
the representatives of the deceased seaman by way of 
compensation for their loss if it had intended to deprive 
them of their right of action for the wages not duly paid 
in on dieir account. If the whole of the wages due are 
faithfully paid in, of course the representative of the ^ea^ 
mail has no longer aiiy right of action fbr wages ; but if 
a part only be paid in, dtidthe remainder bd fraudulently 
withheld, on what principle is it that the repreaientative^l 
of the seaman are to be deemed to be deprived of their 
right of suing for such wages ? According to the cour 
stniction contended for on behalf of the Defendant, the 
master of a ship may be called upon to pay large penal- 

Y 4 ties 
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• 

ties, no p^rt of which aor of the nages remainiiig unpaid 
will ever belong to the person reall^ injured b^ the mis<t 
conduct o^ the captain^ viz^ the representative of the 
seaman , It appears to mc monstrous to put such 4 coot 
struction ^pon an act, ivhich does not cp^tain pne single 
word by which the right of the representative to recover 
wi^s not duly apcpunted for to Greenzcich hospital is 
takepaway^ 

• 
Heath J, I am of thp samp opinion. Judges have 
always construed actsof parliapient according to the plaiii 
principles pf justice and equity, where such cpnstructioq 
has not been precluded by express words, Naw, in this 
ease, we are called upon to deprive the representatives of 
the seamaq, dying during thp vpyage, ^ his leiQ^y «t 
law for wages nqt. paid into Greenwich hoeqpital, in a case 
where no other remedy or compensation to them is sabi 
litituted. If the captain neglects or evades tlie ptpvifoons 
of the act, Greenwich hospital is iatereated in pursiiiii^ 
him through the medium of au informer, ^oAteGOHemf 
pemiA^; but such suit and recovery will pot beiiafit 
the rc^redevtativea pf the seapiiam 

• 

KooKE J. At common law^ the representatives eiifh 

ceased seamen had a right to commence actions for such 

wages as were owing to the persons whom they fepl^ 

aented. That right, therefore, cannot be taken awrayAoa 

them but by the esqiress words of an act of parliannit 

In the 37 G. 3. c. 73. there are no suck express mxai^ 

and the obseryalions which hai^ been made on the distrii 

bution of the penalties are very strong to ahel¥ that it was 

notthe intentionoft&e Legislature total^away that right. 

It is in the power of the captain, by renderiug a fitbe 

accountto Chreenwich ho^ita], andalsato his own ownefs^ 

to obtain anadvantageto himself; hb account, therefitfe» 

Cannot be deemed the account of a disinterested person. 

It 
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It is true this construction of the i^t may cause some 
yexation to those captains, who, haying duly accounted 
to Greenwich hospital, are nevertheless sued by the ad- 
ministrators of the deceased seamen with a certainty of 
losingtheir costs ; but such an inadvertence of the Legis- 
lature cannot alter our construction of the act. 
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Ch ambbe; Jf This appears to me a very plain case. 
By the contract for wag^s and the service performed, a 
debt has accrued to the representative of the deceased sea- 
maOt Of that debt he ought not to be deprived, unles;s 
iby the express words of an act of parliament, or a neces- . 
•ary inference arisinig therefrom. In the 37 Geo. 3. c. 73 ' 
there are no such express words nor does any necessary 
Ipferenpe arise to deprive the Plaintiff of her right of 
action. Indeed, if the coQstruction ccmtended for by this 
^defendant could prevail, it would be nauch better for the 
sailors that such an act had never passed. Administrators 
must often be a long time, before they hear of the death 
of the party in whose right they are entitled. Now ifthe 
captain could protect himself from all further suit, by ac* 
counting £pr the wages due to Greenwich hospital, he 
woulddiereby exchange his liability to the administra- 
tors, which lasts six years, foraliabilitytoapenal action, 
which endures for a much more limited period. The 
right tQ sue, not belng^ taken away by the express pro- 
visions of 37 Geo. 3. c. 73., remains in the represen- 
.falives.of the deceased seaman, notwithstanding apartial 
^^ount ba$ lieen rendered to Greenwich hospital. 

Rule discharged. 
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Doe, on the Demise of the Master, Wardens, 
and Commonalty of the Cutlers' Company, •». 
John Hogg, 



Jvne^eth. 



If a note for the pTTT^E Defendant in this case, having been brought up 

wceklv allow&ncc I 

to a prisoner in ex- under the 37 Geo. 3. c. 85. to be discharged as an 

ccution at the snit insolvent, and having complied with the provisions of the 
of a corporation, act bvdeliverincj in a schedule and makinff an assiffnment, 

be sealed with the ;, _ ^. , t*i ../«..' . 

corporation seal, it was further detamed on the Plaintifrs giving him a note 
is a sufficient com- to secure the weekly allowance of 6d. per day. 

pliapce with the •t'^ ♦!,«« «^*« ' 

A c^u T A> lotnis note, 

words of the Lord's '. 

act, which require 

it to be signed witl^ Onslow Serjt . objected without success before Chamhre 

the name or mark t i i t i i . • i 

of the Plaintiff ^' t"^ ^^v Judge present when it was given, aadnowre-^ 

newed his objection in full Court, insisting that it was 
not signed according to the directions of sect. 3. of the act. 
The note was signed by the master of the company 
(which it was admitted amounted to nothing), and h^ 
also the corporation seal affixed to it, He insisted that the 
sealing by the corporation did hot fall within the word$ 
of the act, which are, ^^ shall agree by writing^ signed 
with his, her, or their name or names, mark or marks (a)," 
for that the seal clearly was not a name, and that the 
words " mark or marks" only applied to thpse cases iq 
which illiterate persons subscribed the agreement ; he ad- 
mitted that this was a mere casus omissus in the act, but 
argued that if it were so the Court would give the JDe* 
fendant the benefit bf that oversight. He cited The King 

on the prosecution of Moore and Wife and and 

Wifey. Wilkinson^J Term Rep ,156. and Lepinemdtsfo 
others,executors ofLepine v. Bay let/, 8 Term Rep. 325., 
in both which cases the Court of King*s Bench had held 

(a) These words occur in 32 Geo. % e. 28., ^d arc adopted by refe- 
rence only into the S7 G. 3, c. 85, 

that 
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that a note not signed by all the persons, Plaintiffs in the 1805 

suit in which the Defendant was in custody, was not 
sufficient. 

But The Court observed ^ that a corporation could only 
bind itself by its corporate seal, and that as the seal of tjie 
corporation was affixed to the note in question, that was 
a sufficietit compliance with those words of the act by 
Ijrhicb the note lyas required. 



1 
Rawlins v. Perry. ^ Jmeuik* 

THIS was an application to set aside all proceedings The Court will 
under an execution issued after the allowance of a "°* ^^^^"^ ^^ V\^m-. 

- ' mi ,' . 1 t 1 ¥^ tiff to take out ex- 

wnt of error. The only question was, whether the De- ecution pending a 
fendant's attorney had not admitted the writ of error to wrjit of error, 
be merely for delay ; A ccordingly , the affidavit in answer "'^'^^^^ ^^^^"*« ***« 

, , / , , . ^ , T^ Defendant's aittor- 

to the rule stated, that at the taxation of costs the De- ney has declared 
fendant's attorney told thpPlaintiff's attorney that a friend that the debt wouia 
of the Defendant would settle the cause by somemeansor ^. ',. ^. . 

. "^ • time was all that 

pther , and proposed that 10/. should be paid down in part the befeadaqt 
of the debt and costs, and the balance should be paid by w^"**?^! 
instalments, adding, that " time was all the Defendant 
wanted, and that he iwrould send the Plaintiff's attorney a 
letter, informing him how much time he wanted.^' 

Oh this conversation, . ' 

jBflyfcySerjt.inshewingcause relied, and insisted, that 
the language of the Defendaat's attorney was an implied 
admission that th^ writ of error was brought merely to 
iiin time, and though npt expressly so stated by the De-. 
lehdaht's attorney, yet, if the unavoidable inference from 
his words was such, the Court would in this case, as in 

Miller 



J 



30$ 



im- 



Rawlins 

r. 
Perry. 
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Miller V. Cousins^ 2 Bos, SiPiill^3W.,Ttfvk9^XMt%mii» 
the proceedings. He observed, tji^t tbi? f^linission m 
JMiller v. Cousins ^as not sirgaiger or more^ dU]ie.ct tbaii 
inthiscase^ 



June !»9tb. 



But 7Ae Cburr^ said^^the rule bad alw9.;$l7«p|}, t|i^tli0 
admissioi^ on tbe part of the Pe£&Adgat ti^^t tj^e ivfitef 
error vrasbrotigbt merely for (iklayimuitbie either e:^pneaft 
or implied ; that the admisskm ifx this case certwAf wfia 
not express^ and that it ^as not necessarily to be impfied 
from the language of the De^ndant's attorney, that ke 
brought the writ of crroar merely for delay, since if lie 
had only applied for time to pay the debt, he oerUooIy 
would not have deprived himself of the advantage of hia 
"vrit of errcnr as a stay of proceedings by such aqi applic^lffW 
and that the langua^ used in this case oopld i^ipt havi a 
' greater effect against the p^rty losing it than a, direotHfH 
plication fojr time., 

Su}je ahs<^tei 

Best SerjU in support of t)ieap|^ication^ 



Jenny ex dim* Pbjestqk a\i4 Other* «, Covvf.. 



The Court hdd T>A YLE YSerjt.mBTed for judgment against the C^^ 
•erviec of the decla. eiector upon an affidavit which stated that thedcda- 

ration in ejectment •* ^ ^ ^ -n. i* -, % ./•'j 

on the wife of the ration was served upon the Defendants wife, and 
tenant in pduession that she had admitted jthat the Defendant hafi received 

sufficient, pnyvidedi^ , ■. i ^^ ^ 

ttcoddi;ed.*w the declaralion. 

that the wife lived 

with her husband. j^^ (j^^^.^ saj j that he might ta^e the rule^royiJc(J» 

supplemental affidavit was produced that tbe wifiUite^ 
with the husband, but not otherwise<a)^ 



(a) See GoodtUkf ex dim. Read, v. Bod^ifle, 1 Bos. ^ Pull 384* 
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1805. 



Williams v. Strahan. 



Jvnei9^ 



j^ESTSerjt, having ^btaiaed a rule to nheW cause ir&i>eiendant 

why judgment signed by 'the Plaintitf should not be accept a declar^- 

set aside, no appearance having been entered for the ' ac a« 1 4 



Defendant) 



ttppeafance has been 
entered for him, 
the Court will not 

"Shepherd Serjt. shewed cause and contended that the ijjm t# get sui^ 
Defendant had J)y his conduct waved the want of appear*? judgment Tor want 
wice by accepting a deplaration and acting as if an ap- ^^"f appearance 
pearance had been entered ; that his conduct amounted tered. 
to an undertaking to appear, and as the Court would have 
compelled him to enter an appearance, they would not 
now suffer him to insist on the want of it as an irr8>» 
8«laritjr. 

' Sest Serjt-. contra insisted that the sighing the judgment 
was the first irregularity of which the Defendant had to 
complain, and that as he had done no act since the judg- 
rnentf he could not be considered as having waved it* 

But the Court thought that as he had acted as if an 
d^^qpearanee had been entered, he should not now be al- 
lowed to insist upon the want of it, tbeire being no irrc'r^ 
gohritj which mightnot be waved* - 

Per Curiam^ ' Rule dischaqj^ed* 



I ■ 



N 
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1805. 



June 29th. 

It is no a;iswer to 
'an application fo 
change the venue 
fromLondon to Essex 
on the usual affida- 
vit in an action 
commenced by 
asagnees, that the 
cohimission was is- 
sned and th^ bank- 
ruptcy declared in 
Middlesex, and the** 
assignees chosen in 
London, But in 
such case, the Plain- 
tiffs can only retain 
their venue by im- 
dertaking to give 
material evidence 
vfhere it is laid. 



Clarke and Another, AssigneeSj v. Reed. 

THIS was an action for money Had and rtceivei,- 
brought bjthePlaintifis as assignees of a bankrupt- 
A rulehavitfg been obtained by SAepAerdSerjt. calling 
on the Plaintiffs to shew cause why the venue should not 
be changed itomLondon toEesex upon the usual affidavit^ 

Clni/ton Sfeijt; shewfed cause dn ail affidavit stating that 
the commission was issued at Westminster ^ and the bank- 
ruptcy declared there, and that Several meetings under 
the commission, and the choice of asfsignees, had taken 
place at Guildhall i he insisted that it stppeared fronithis 
affidavit that the whole cause of action did not aris^ m 
Essex y and that the Plaintiff was therefore entitled to re^ 
tain his action in London without entering into any un- 
dertaking, and cited Callanpl v; Champion^ 7 Term B^ipi 
205. "' 

Sir James Mansb^ield Ch. J. If the c^iise of aetiori 
arise in two different counties, the Defendant has notight 
to change the venue, but the matters stated in the Plain- 
tiff's affidavit are no part of the catise! of action which 
must have arisen before the bankruptcy, though thcjyare 
material evide;ncetobegiven in supportof it! The Plain- 
tiffs must therefore undertake to give material evidence 
iaLoridon. ^ . . 



Heath J. The cause of action and the right to bring 
the action are two different things. A cause of action 
may arise in the^ life of a testator ; the right to bring 
the action bythe. executors must accrue after the testator's 
death. 

Per Curiam^ Rule discharged upon the Plain- 
tiff's undertaking to give ma- 
terial evidence in London^ 
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"" 1805. 



Hltl. V. TfiBB. Jw,e29th. 

f I iHE Plaintiff in this case having sued out execution If an execution be 

A against the Defendant, who was an uncertificated ^^ ^^f ^ ^^ ^^^^ 

bankrupt, notwithstanding the allowance of a writ of out after the allow- 

error, the. execution was set aside as irregular with costs ance of a writ of 

amounting to seven pounds, whereupon the Plaintiff oh- ^^.^J^^ Court- 

° x- 7 r . will not pennit the 

tained a rule to shew cause why those costs should not be cost* of the appiica- 
set off against the costs recovered in the action. . tio"* ^ be set off 

against the costs of 
, ,. ^ ' the action, but will 

Bayley Serjt. shewed cause and insisted that, as the A)mpel the Plaintiff 
action was suspendedbythe writ of error, the Defendafltt to pay them forth- 
was entitled to levy the costs of the motion.* 

Shepherd Serjt. conird observed that the costs of the 
motion being entirely within the discretion of the Court, 
the Court would hardly think proper to grant an attach- 
ment for the seven pounds v^hen the Plaintiff was ii^ipos- r 
session of the judgment. He offere^ to pay the costs ,into 
tUe hands of the prothonotary until the writ; of error- 
should be determined; . 

Sir Jambs Mansfiisl^ Ch».J^ iltwouldbe^dfording 
great encourageiiient to exeqution$ of this sort if we did 
not compel the Plaintiffs to pay the costs immediately. 
"Where a >Defendant^ as in t}iis Cfise, is poor, no attorney 
would be emplpyed for hin^, unless he had a chance of 
getting his QQsts, and he CQu}fl gpt them in no, othejr way 
than by levying them immediately. I think that the 
Plaintiff n^u&t pay thes0 co9(S5.aad as he has made an ex- 
periment : contrary to Ihe praotice of the Court, this r^le 
must be discharged wiih'costs. 

Per Curiam y Rule discharged with Costs. 
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jui^ ist» SifiAD i). Izard, 

Where the estate JbA YLE Y Seirjt i mentioned to tlie CoUrt^ that ihe of* 
©f a married wo- ficers had some difficulty in allowing a fine to pass 

man has be^ti regtt- , ^ ^ ^ > . .. ■ ^ ^ . 

lariy sold with the ^ favour of the conusee, the c<Hiu£ior of the fine oeing a 
consent of het* htis> feme c&oert^ and her husband in a state of mental incapa« 
band, the cont^ ^j^ jj^ produced an affidavit of the conusec.statinir 

ance execnted bjr "^ ^ -o 

bim, and^pm^ that in 1786 he purchased one undivided 14th (mrt of 
chase-moneypaid, an estate, Tfhich had belonged to his father and Mrs* 
tnon Pleas^^wiH not ^^-rtrrf, (the conusbr of the fi lie) jointly, and that Mrs* 
prevmt tlie wille ^ Jzdrd and her hilsband duly exccmted indentutes of leasci 
from levying a fine j^g release to him. and were paid the purchase<*m6iley ; 

because her fansbattd , _ 

has since become ^^t ^^ ^^ ^"^^ ^^ ^^^"^ executMHi Mr. and Mrs. Izard 
mn ctm^poa. resided at Charlestown in America^ and had at that time 

no intention of retumii^ to England \ tliat Mrs. IzWrd 
was on that account examined before xmt of the Judges 
of the Court of Gonmioii Pleas at Charlestown^ in order 
to pass a ^e ; that the receipt fortbepurchas^-ftiaiiey 
was indo^^ed on the deeds of lease and release ; that the 
conusee had been in the receipt of that pai^ of the estate 
(together with the residue which beI<H^;«d to him) tyti 
since the execution of the lease and release by Mr. and 
Mrs. Izard I t^iat Mr. and Mrs. Izardyrtte nvw residii^ 
in this country, and the latter was willing to conqplete 
the title of the conusee by levying a £ne iii bis favooT) 
and that at the time of the purchase of the estate is 
question Mr. Izard was of perfectly sound understandii^ 
though now incapable of managii^ his own afiiuis* ^ 
He also referred to Comptan v. CoUinson^ 1 jET. Bl\ SW. tei 
shew that 9. feme covert was competent tolevy a fineef 
what belonged to her ; and Moreau's case, 2 Bt. 1905« 
where a/eme covert had been allowed to ackn^IeSdge a 
fine, her husband bebg abroad* 

Tic 
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f 

The Court said, they should make no order upon the 1805* 

subject ; but that it appeared to them tliere was no ob- s^^'^"*^^ 

jection to the acknowledgment of the fine being taken ; r. 

adding valeat quantum^ Izard. 



John Davenport Bromfield, an Infant, by his JulyuU 

Father and next Friend, v. Samuel Crowderj 
Charles Bromfield, and John Vale* 



T 



HE following case was sent by the Master of the testator devised 

Rolls for the opinion of the Judges of this Court. *" ^- ^^ 'J^^* ^^^ 

8,fter Iicr dc&tli to 

John Dcfcenport^ the testator by his will, bearing date ^ ^^^ jj^^ ^^^ ^^ 

thelOthofiVb'oem6erl791 (and which was duly executed the decease ofAk 

by him in the presence of and attested by three witnesses ^ *"^ ^'> ®^ ^^^ ^^^' 

tod having first surrendered his copyhold estates to th^ ^.^^j ^^^^^^ ^^ ^^ 1^ 

Use thereof), after charging and making chargeJJble his he should live to 

real and personal estates with the payment of his debts. *^*^° ^^: ^"^ "! 

•^ . . i . . ^**® ^^ should die 

legacies, fiineral expences, and annuities, but directing before that age and 

that no part of his real estate should be applied for that ^- should survive 

1 !•- lii i_iji_r_j' r liiMj in that case to 

purpose unless his personal estate should be lound msuf * ri f i. u i^ uy^ 

ficient^ did direct his executors to pay unto his nephew^ to attain 2i,bufrnot 

the above-named Defendant^ Samuel Crowder^ an annuity otherwise, but m 

of 50/, during his life^ payable quarterly, and declared gij^^j j ^^^ ieiort 

that the said annuity was givcin upon the express con- either of them 

dition, that if thesaidSfl7W2te/CVoa,'Jershouldatany time sl»o«W attain 21, 

' . . / then to £. mfee. 

mortgage, sell,assign^disposeot, or many manner incum- Held that C. took a 

ber the same or any pf^rt thereof, then and from thence- vested remainder* 
forth' the future paymejits of such annuity shoUld cease 
and determine and be at an end to all intents and pur- 
poses whatsoever J and the same should be considered asif 
no such bequest had been made, and no part of the said 
testator ^s estate should from thenceforth be charged or 
chargeable with the p^ayment of the said annuity. And 
the said testator gave to his godsonJohnDavenportBroni'^ 

fieldj the son of Mr. Charles BrornfieldofSt* AnrCs^ Liver^^ - 
Vol* I* N* R. Z pool% 



/ 
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pool^ Brewer, and the Plaintiff in this cause, the sum of 
100/., provided he lived to attain the age of 21 years, 
. otherwise such legacy was not to be paid or payable ; and 
devised unto his wife Elizabeth Davenport atid her assigns 
all his real estates whatsoever, to hold to her for her life, 
and after her decease he, the said testator, gave and de- 
vised such estates unto his cousin Joshua Rose, his heirs 
and assigns for ever. The said testator afterwards made 
and published a codicil to his said will, dated the 28th 
, ot December 1795(andwhich was likewise duly executed 
by him in the presence of and attested by three witnesses), 
and such codicil was in part in the words and figures or 
to the effect following, that is to say, " With regard to 
that part of my will where I gave my estate to Joshua 
Rose and his heirs for ever, in c&,se he survivesmy present 
wife, now I entirely revoke the above part of my will, 
and only giyeJoshuaRosemy estate during the term of his 

w 

V natural life, in case he survives Mrs. E. Davenport; and 
at the decease of Mrs. E. DavenportandMr. Joshua RosCj 
or the longest liver of them, I give all my real estate, of 
what liature'and kind soever, to my godson John Daven- 

portBromfieldySOiio(Cha7iesBromfieldo(StAnn*s,Liver' 
pool, if the said John Davenport Bromfieldshall live toat- 
tain the age of 21 years ; but in case he die before he 
attains that age, and his brother Charles BroMfieldshdH 
survive him, in that case I give my real estate to Charles 
Bromfield his brother, if he lives to attain the age of 21 
. years^ but not otherwise, but^ in case both the above- v 
mentioned boys die before either of them attain the age 
of 21 years, then I give my real estate to John Fofemy 
godson, andsonofM.!. John Vale of Brooke Street ^ London 
and his heirs for ever." The testator died in the month 
- o{Februar^l796, leaving the Defendant Sa/wi^e/Crozwfer, 
his nephew and heir at law, and also his Heir according to 
the custom of the manor of which his copyhold estates 
were holden, and the said testator's executors, after his 
decease^ duly proved his will and codicil. Ia the year 

1797, 



• 
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1797, a bill was filed in the Court of Chancery on behalf 
of the Creditors of the said testator, for the purpose of 
having so much of their debts as his personal estate would 
not extend to pay raised by sale or mortgage of all or a 
competent part of his real estates, and the personal estate 
of the said testator being insufficient for the payment of 
his debts, funeral cxpences, and legacies, a part of his 
real estates was sold accordinglyfor th^ purpose of making 
good such deficiency. Pending the proceedings in that 
cause, and in the month of February 1800, the said 
Elizabeth Davenport^ the testator's widow, died, and on 
her death the said Joshua Rose entered into the possession 
and receipt of the rents and profits of the unsold parts of 
the said testator's freehold and copyliold estates, and was 
admitted to the copyhold parts of such estates ; and the 
said Joshua Rose died on the 27th day of March 1802, 
the Plaintiff John Davenport Bromjield being then an 
infant under the age of 21 years. In June 1802, the 
PlaintiffJohnDavenportBromJieldhy his next friend filed 
his bill m the Court of Chancery against the^ Defend- 
ants above-named, claiming 'the unsold parts of the said 
testator's freehold and copyhold estates, and praying ' 
(among other things) that his right to the said real estates 
npon the death of the ^aidJoshuaRose might be declared ; 
and the Defendants having put in their answer to the said 
bill, the cause came on to be heard before the Right 
Honourable the Master of the Rolls on the 6th day of 
December 1802, and afterwards to be re-heard before his 
Honour on the 25th day of June 1804, and on such re- 
hearing it was contendbd and insisted, on the part of the 
Defendant Samuel Crowder yihaX the Plaintiff had no right 
or title to the said estates, or any part thereof, for that the 
devise to him the Plaintiff and to the Defendants Charles 
BromfieicbindJohn Valevfere contingentremainders limit- 
ed upon the estates for life deyhedtothesBldEHzabethDa' 
'oenport and Joshua Rose^ and that inaSmuc|i as the pre- 
ceding particular estates determined and were at an end 

Z 2 before 
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Bromfield 

r. 

Crowder 
and Others* 



before the events happened on. which the said premises 
were to become vested, such remainders could not then 
take effect, and consequently that the said real estates re- 
maining unsold did, upon the death of the said Joshua- 
jdose, result and then belonged to him the Defendant Sa- 
muel Crowder^ as the heir at law and customary heir of 
the said testator. The said Master of the Rolls by his de- 
cretal ordfer on the said last-mentioned day, ordered a 
case to be made for the opinion of the Judges of this 
Court upon the following questions (that is to say) : 
1st. Whether the Plaintiff *7oto Davenport Bromfield^ 
. in the events which have happened, takes any and 

what estate or interest in the freehold estates of the 

^dJiAJohn Davenport the testator ? 
2nd. Whether the Plaintiff Jb^w Davenport Bromfield^ 

in the events which have happened, takes any and 

what estate or interest in the copyhold estates rf 

the «aid testator ? 
This case was argued in Easterlenti by Williams Serjt. 
for the Plaintiff, and Bay lei/ Serjt. for the Defendant, and 
again in this term by S//ep/^erd Serjt. for the former, and 
Lens Serjt. for the latter. 



Arguments for th e Plaintiff* —The question in this case 
is. Whether the remainders Umiited upon the estates for 
life, devised to Elizabeth Davenport and Joshua Rose, 
were contingent or vested remainders ? If the remain- 
ders were contingent, the tenant for life having died 
before the Plaintiff attained his age of 21, such remain- 
der cannot take effect, and consequently the estate goes 
to the heir at law. If, however, upon the construction 
of the will, the remainder should be considered as vested, 
the Plaintiff must succeed • Those, who contend that the 
Plaintiff took nothing but a contingent remainder, might 
as well contend that Joshua Rose took only a contingent 
remainder ; for, as the codicil has limited his estate in 
case heshall survive Mrs. Davenport^ it might be said tliat 

th» 
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the estate is thereby made contingent ; and yet the devise 
is nothing more in effect thah a devise to Mrs, Davenport 
for life, remainder to Joshua Rose for life. In the con- 
struction of a will, not only the words but the intent must 
be considered ; and whether a condition be precedent or 
subsequent,will mainly depend upon the apparent wish of 
the testator, and the Court will construe it either as the 
one or the other according as they may best effectuate the 
intention of the testator, without regard to his particular 
expressions. Now, in this case, it is a most material cir- 
cumstance that the testator has expressly noticed in his 
will the Defendant, who was his heir at law, by giving 
him an annuity of 50/. for his life, payable quarterly, with 
this condition, that if the Defendant should at any time 
dispose of any part of it, he should cease to derive any 
benefit from the devise. This clause most clearly evinces 
the opinion of the testator with respect to the conduct 
and prudence of the Defendant, and that he did not 
mean that the Defendant should have his estate. The 
Court, however, is desired to construe this a contingent 
remainder, in order that this Defendant^ as heir at law, 
may take the estate. Such being the intention, the Court 
will not give a different construction to the will, unless 
bound to do so by positive authority. The law favours 
vested estates, because it dislikes estates in abeyance and 
contingency ; and there are many cases where, from the 
import of the will, it should appear that the estate was in 
contingency, and yet it has been holden to be vested. 
Such is Boraston^s case, 3 Co\ 19. That was a devise to 
A. and B. for eight years, and after that term to remain 
to the (executors of the devisor until such time as Hugh 
Boraston should accomplish his full age of 21 years, the 
nie^ne profits to be employed towards the performance of 
his last will and testament, and when the said If. B^ 
should come to his age of SI, then that he should enjoy 
the said estate, to him and his heirs for ever, Hugh Bo'^ 
raston died under 21 ^ and it was coAtended that the re- 
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mainder to him was Cbntingent ; but the Court held that 
it was merely a devise to the executors till Hugh Boraston 
attained the age of 31, remainder to his sonin fee, and that 
the adverbs of time " when" and "then" did not amountto 
make any thing precede the settling of the remainder, any 
more than in the common case where a man leases for 
life or years, and after the decease of the lessee or the 
term ended, gives the remainder to another, in which case 
the remainder vests presently. In that case, the adverb^ 
of time were holden to denote the time when the estate 
should come into possession, and not the time when it 
should vest. That case is a material authority in the 
present, because the Court resolved that the word^ ^ when" 
did not import a condition precedent, inasmuch as it 
merely denoted the time when the estate should come 
into possession. A more modern case to the same effect 
is that of Goodtitle d. Hay ward v. Whitby^ 1 JB wrr 228. 
where the testator devised to trustees, and the survivor of 
them and his heirs, in trust to lay oat the rents and 
profits for the maintenance and education of his nephews 
T. and J". Heywood during their minorities, and when and 
as they should attain their respective ages of 21, that the 
premises should be and remain to them tlie said T. H. and 
J. H. and their heirs equally. It was resolved that the 
nephews took the fee immediately, and that the trustees 
under the limitation tathem took only a chattel interest 
carved out of the freehold devised to the nephews, they 
holding that chattel interest in trust for the benefit of the 
infants during their minority. That case was decided 
upon the intent of the testator, and not upon any technical 
expressions. It is to be found in Fearne^s Contingent Re- 
mainders^ p. S68. ed. 3. with many other authorities, all 
demonstrating that the intent of the testator must be 
principally consulted when Judges are endeavouring to 
ascertain whether a condition be precedent or subsequent. 
The case, however, of Edwards v. Hammond seetaspre' 
cisely in point. According to the report of that case in 

3 Lev. 
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SLev.iSS.eiCopylioldeTofhoroughEnglishy surrendered 
to the use of himself for life, and afterwards to the use 
of his eldest son and his heirs, if he should live to the age 
of 21 years, provided and on condition that if he slfould 
die before 21, then it should remain to the surrenderor 
and his heirs. On the death of the surrenderor, the 
youngest son entered, and the eldest son being 17, 
brought an ejectment, and the only question was, whether 
the devise to the eldest son was upon a condition precedent 
or subsequent. The Court resql ved tljat although by the 
first words it seemed to be a condition precedent, yet that 
upon all the words taken together it was an immediate 
devise to the eldest son, subject to be (Jeftated by a con- 
dition subsequent, if he did not attain the age of 21, and 
they compared it to the case of Springy. Cvesar^ 1 Roll, 
Abr. 413. which was a fine to the use of A. and his 
heirs, if J8. did not pay him 20,shillings on the 10th day 
of SepteniherydJiAii B. paid it, to the use of -4. forlife,re- 
mainder to B. and his heirs ; and it was held not to be 
a condition precedent, but that the estate in fee vested in 
A. immecjiately, to be devested on the subsequent pay- 
ment. These two cases are in point ; nor is there any , 
difference between Edwards y. Hammondaiidthepresenl 
case, except that in the former the words are, " provided 
and on condition," whereas in this the words are, " in 
case ; " a distinction wh ich it would be ridiculous to insist 
upon. The report of Edwards y . Hammond^inQ Show. 398. 
by the name of Stocker v. Edwards^ is not substantially 
different from that in Levinz^ and if it were, there can 
' be no doubt that the preference must be given to the 
authority of the latter reporter. In Shower^ the land is 
not said^to be borough English^ and the surrender is 
described to be to the use of the surrenderor for life, and 
after to the use of the younger son, and tlie heirs of his 
body, if he attained the age of 18, and if h^ died before 
that age without issue male,then to the surrenderor's right 
heirs'. In both cases the surrender is represented as being 
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to the use of a person who was not the heir at law, and 
that the only question was, Whether the estate vested 
immediately? and Mr Fearncy p, 372. cites it as one of 
the cases in which words which seemed to import a eon-j 
dition precedent were holden to make a condition $ub- 
^sequent. In addition to these authorities,, the case of 
Ilobinsonv,Comj/nSyCas. temp. Talbot, 16.4^^ smdAcherley 
V. Vernon^ ?f7//e5, 153. may be referred to as demonstrate 
ing that no technical words are necessary to distinguish 
conditions precedent or subsequent*^ but that the sanije 
words may create either accx)rding to the apparent inten-j 
tion of the testator. Supposing, howeyer, the Court 
should be of opinion that the remaindei^ in question is a 
contingent remainder, and therefore, with respect to the 
freehold property, the devise never took effect, still the 
Plaintiff will he entitled to the copyhold ; for no prin.-^ 
ciple can be more clearly cstab^lished than that trustees to 
preserve contingent remainders are unnecessary in copy^ 
hold estates, the freehold which supports the remainder 
being in the lord. This principle was laid down in 2 RoU, 
Ahr. 794. pi. 6., in Pawsey v. Lozodall^ Sty. 249. 273. 
9nd has since been recognized in Mildimay y. Hungerford 
g Vern. 243. 



Arguments fort he Defendant^ — The case oiEdwardsY, 
Hammondy as cited from 3 Lev, is distinguishable from 
this case, and indeed ought not to be cited at all as an 
authority ; for the report of the same case in Shower differs 
materially from it. In the report ofLevinZy a material 
part of the limitation is omitted, for it there appears as if 
^he limitation was to the party for life only, wl^ereas the 
report of Shower shews it to have been a limitation to 
the first taker ^d the heirs of his body, if he should 
attain the age of 18, and if he died before that age with- 
out issue male^ then to the right heirs of the surrenderor. 
It was for the purpose of protecting the estate of the issue 
inale, which it was the manifest intention of the testator 

shoulc^ 
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should be protected, that the Court did some degree of 
yiolence to words which prima facie imported a condition 
precedent. According to the report in Levinzy it was a 
special verdict in ejectment, and it was stated to be a sur- 
render by a copyholder of borough English ^ to the use of 
himself for life, and after to the use of his eldest son, 
if he should attain 21, provided and upon condition that 
if he died before 21 it should remain to the surrenderor 
and his heirs. The question was. Whether it was a con- 
dition precedent or subsequent ? and the Court held, that 
though by the first words it seemed to be a condition 
precedent, yet, taking the whole will together, it must be 
held to be a limitation to the eldest son immediately de-». 
feasible on 3. condition subsequent. Mr. Fearne's book 
has been cited for an observation upon this case, but the 
whole passage was not stated. In p, 171. he says of this 
case, ^f it was evidently the intent that the estate should 
|iot go to the heirs oi A. if the younger son died before 
18 leaving issue male ; but if the estate was not to vest 
till he attained the age of 18, this intent could not have 
been satisfied. '^ It is evident, therefore, that the ground 
pf that decision was the protection of the issue male, to 
efiect which some violence was done to the words of the 
will. But in the present case, there is not the same ne^ 
cessity for doing violence to the words of the will, the 
limitation not being " if he shall die under 21 without 
issue," but simply '^ if he shall die under 21." In Bo» 
raston^s case, the question whether the words used should 
be considered to be a condition precedent or subsequent) 
turned upon the intent of the testator; and the Court 
thought that words which naturally imported a condition 
precedent should not have that construction in that par- 
ticular case. The same reasoning was adopted in the 
case of Goodiitle d. H ay ward y. Whitby ; the decision in 
which equally turned on the intent of the testator, 
though the words imported a condition precedent. The 
flQUrt in these cases thought that the testator only meant 
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to point out the period at which the devisee should have 
the estate in possession ; the rule being that when words 
refer to that which must of necessity happen, they import 
no contingency. The same principle was adopted in Doe 
d. Wheedon v. Lea^ S Term Rep. 41. where the words 
were " when and so soon as he shall attain the age of 
24." In Brownswordy. Edwards^ 2 Ves. 243. the words 
were,^^ ifhe should attain 21 or have issue ;" Lord JTard* 
wicke thought it was a condition precedent, and that 
nothing vested until one of those two events happened. 
There is another case ofDenn d. Radclyffe y. BagshaWj 
6 Term Rep. 512. in which the testator having devised to 
his daughter M. for life, remainder to the first son of her 
body, if living at the time of her death, and his heirs 
male, with remainders over ; and the eldest son of M. 
^ having died before his mother, the Court, though averse 
to disinherit the issue of the eldest son, consttued the 
words ^^ if living at the time of her death" as a condition 
precedent. These authorities therefore shew, that where 
the limitation is introduced by the word "if," it wiH 
make a condition precedent, though where it is merely in- 
troduced by adverbs of time it will not. Some argument 
may be drawn from the bequest in the will of 100/. to the 
Plaintiff, which was not to be payable unless he attained 
the age of 21 ; for it seems reasonable to suppose that, 
when the testatoi; afterwards gave this estate to the Plain- 
tiff by the codicil, he meant to give it on the same tenns 
as he had before given the legacy. With respect io 
the supposed distinction between freehold and copyhoM 
estates, it does not apply to this case ; -for though tic 
estate^of the lord will protect a contingent remainder 
against a determinaticm of the particular estate by the act 
of the party, yet it will not protect it against the deter- 
mination of the particular estate by the act of God. The 
reason is this ; the destruction of the particular estate by 
the tenant, creating a forfeiture, transfers it to the lord, 
in whose hands it subsists and supports the contingent re- 
mainder. 
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mainder. This distinction is pointed out in Gilbert'* s Tc» 
nures^4iy5.^65.302.W[kdinFeame^sContingehtR€main' 
dersy 471. Mr. Fearne^ p. 470. cites the case of l/o^ze v. 
Pannely 1 Roll. Rep. 238. Italso appears from Gilbert j 
p. 244, S. that where tenant for life of copyhold commits 
a forfeiture, the remainder-man shall not enter, but the 
lord may retain it during thelife of himwho committed the 
forfeiture, and yet the contingent remainder shall not be 
destroyed without an express custom. But if the act of the 
copyholder completely put s an end totheparticular estate, 
the contingent remainder is destroyed according to GiU 
berty p. 302. He thinks, that where there are three sisters 
for life successively ,andthe eldest marries and takes alease 
from the lord,remainder t6 her husband,remainder to the 
second sister, who takes husband and enters,the youn£;est 
sister's remainder is destroyed, it being to commence on 
thedeath-of the elder sister, and the estate for life of the 
elder sister being gone, and the lord who made the lease 
not being able to take advantage of the forfeiture; and 
adds, there is as much reason to destroy contingent re« 
n^ainders of copy holds as freeholds ; and that it is not like 
the case where the lord seizes the particular estate as 
a forfeiture where it continues to support the remainders. 

* 

The same doctrine is laid down in the argument of Ha* 
berghamy. Vincenty2 Ves.yin. 204. and is adopted by 
BuUer Justice as the right distinction in p. 233. 
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Reply. — The distinction between the act of the par- 
ticular tenant and the act of God, in destroying contin- 
gent remainders of copyholds, does not appear to be well 
founded. The principle upon which contingent remain- 
ders are protected is the same both in freehold and copy- 
hold estates. With respect to the former, if a legal 
estate be given to trustees, the contingent remainder is 
not destroyed by any act which puts an end to the par- 
ticularestate before the contingency happen8,becausethe 
trustees having the legal estate it may wait in them, and 

• there 
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there is always a tenant to the prcecipe. This was the 
clear opinion of Lord Talbot in Chapmany. Blissett^ Cas, 
Temp. Talboty 145. Now in the case of copyholds, there 
is no doubt that the whole freehold remains in the lord, 
the copyholders being mere tenants at will according to 
the custom; therefore if the lord mortgage his manor 
and afterwards purchase acopyhold,the copyhold is mort*- 
gaged as much as if the lord had purchased it before the 
mortgage. Doe. d. Gibbons v, Pott, DoitgU 710. Or if 
the lord devise his manor and afterwards purchase copy- 
holds, they will pass^ 

Cur^ adv. vult. (a) 

The opinion of the Court was now pronounced by 

Sir James Mansfield Ch. J. (who, after stating the 
will proceeded thus)-All the testator's real estate is given 
to the Plaintiff immediately on the death ofthe preceding 
devisees, if he live to attain 21 ; if he die before 21, and 
his brother Charles Bromfield survive, then the testator 
gives his real estate to the said Charles Bromfield^ if he 



(a) The record of the case of Ed- 
wards V. Hammond was searched for 
and producedby desireof the Court, 
from whichit appeared that the pre- 
mises in question were customarj' 
lands held of the manor of South 
. Burstead in Essex, in which there 
was a custom that the youngest son 
should inherit, And that the widow 
of the tenant in fee should have her 
free-bench ; that John Hammond th^ 
elder surrendered the reversion of 
the premises in question, dependant 
on his mother's free-bench, to the 
use ofhimself for life, and after his 
decease to tlie use of John Hammond 
the younger (his eldest son,) " and 
his heirs and assiis^as fo^ ever, if it 
shall happen that the aforesaid John 
Hammond the younger shall live un- 
til the aforesaid John Hammond at- 
tain the age of twenty and one 
years ; provided always and under 
the condition nevertheless that |f it 



shall happen that the aforesaid John 
Hammond the younger shall die be- 
fore he attain the age of twenty 
'and one years," then to remain to 
the use of John Hammond the elder 
and his heirs ; tliat tlie mother died 
in the lifetime of the surrenderor; 
that the surrenderor died leaving 
issue the said John the younger, his 
eldest son, and Thomas his youngest 
son ; tha.t JohnHamm^ond the younger 
was admitted according to the sur- 
render; that the Defendant, Am 
Hammond, was the widow of the 
youngest son, who entered on the 
death of his father, and that John 
Hammond the younger (the eldest 
son) being then fifteen, brought ao 
ejectment against Ann Hanmondf 
his brotiier's widow ; that judgment 
was given for him upon special ver* 
diet in the Common Pleas, and af* 
terwards a writ of error brought. 

live 
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live to attain 21, but not otherwise- If both die under 
21 , then he gives it to his godson John Vale in fee. The 
Plaintiff was under 21 at the time of the death of the 
surviving devisee, and the question is, Whether he took 
any and what estate in the freehold or copyhold premises ? 
There does not appear to us to be any distinction be- 
tween the freehold and copyhold. In fact, this is an im- 
mediate devise to the Plaintiff, to take place on the death 
of the two preceding devisees. If so, we must either 
break in upon the terms of the will, or give them effect. 
In the latter case, there is an end of all ak'gument about 
the word " if . " There is nothing in the will to prove tfiat 
the testator meant the Plaintiff not to take a vested estate 
unless he survived 21 . Indeed the true sense of the thing 
is, that the devisor meant him to take it as an immediate 
devise in himself, but that it was to go over in the event 
of his dying under 21 . It must be admitted, that accord- 
ing to repeated decisions, no precise words are necessary 
to constitute a condition precedent in wills. They must 
be construed according to the intention of the parties ; 
and it would be absurd, considering the various circum- 
stances under which wills are made, to require particular 
terms to express particular meanings. The apparent in- 
tention, as collected from the whole will, must always 
controul particular expressions* Now the fairest con- 
struction that can be put upon this will^ independent of 
authority, is, that the Plaintiff took an immediate vested 
estate on the death of the preceding devisees, with a con- 
dition subsequent. With respect to the cases, that of 
Edwards v. Hammond is on all fours with the present. 
The circumstance of the devise over being to a stranger 
makes no difference ; for it is clear that the testator meant 
no one to take his estate unless in the event of the Plain- 
tiffdying under 21. Edwardsy. ^ammouc/ is neither op- 
posed nor weakened by any case. No doubt the general 
meaning of the ^ord " if" implies a condition precedent, 
Unless it be controlled by other words. But, in this 

case. 
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case, there is a variance between the expression and the 
meaning, and thecsise of Edwards y.Hammon^sasiutions 
us in givitig effect to the latter. On these grounds, we 
are of opinion thatthe estate vested in the Plaintiff oh the 
death of the preceding devisees ; and the expression, all 
my estate, is so general as to pass an estate in fee* Be- 
sides, it would be an absurdity on the face of the will, to 
construe it only an estate for life. 

The fpUowing certificate was afterwards sent to the 
Master of the R(dls : 

This case has been argued before us by coun3el, and 
Wl are of opinion that, in the events that have happened, 
the Plaintiff t7bA« Davenport Bromfield takes a vested 
estate in fee simple in the freehold and copyhold estates of 
the said John Davenport the testator, determinable upon 
the contingency of his dying under the age of 21 years. 

J. Maksfield. 

J. Heath. 

G. RooRE. 

A. Chahbre. 
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Owen and Another v. Warburton. 



1 1 iHIS was an application for a new trial in this 



The Court wiU 

se asi e a ver- j^ cause, which was tried at Chester, on the ground of 

diet upon the affi- ... y o 

davit of a juryman misconduct in the jury. Two affidavits were produced 
that it was decided in support of the motion ; one by Ralph Bridge the fore- 
man of the jury, and one by a person of the name of 
Chapman. The material facts sworn to by Bridge were, 
that the jury not being agreed left the Court and were 
put into a room by themselves ; that four were disposed 
to find a verdict for the Defendant, and eight for the 
Plaintiffs ; that one of those disposed to find for the 
Plaintiffs swore he would stay there till Saturday evening 
before he would find a verdict for the Defendant; that 
after some hours had elapsed in fruitless endeavours by 

Bridge 



IN THE Forty-fifth Year of GEORGE III. 



sa? 



Bridge to alter the opinions of those who inclined to 
a verdict for the Plaintiffs, it was proposed by several 
of the jury to draw lots, to wKich he Bridge was induced 
to assent ; that accordingly two pencils were produced of 
different lengths, and it was agreed that the longest pen* 
cil should be for the Plaintiff and the shortest for the De- 
fendant ; that Bridge held the pencils and another jury- 
man drew, and that the longest pencil being drawn, the 
jury went to the Chief Justice^s lodgings and those of the 
jury who were for the Plaintiffs gave in the verdict for 
them. Chapman swore that he followed the jury when 
they went to the room, and stood at the outside of the 
door, where he heard the jurymen arguing very violently 
and disputing with eaph other; that after some time he 
heard a proposal made by some of the jury to draw lots 
whether the verdict should be given in favour of the 
Plaintiff orthe Defendant ; that they were quiet for some 
time, and then came out of the room and went to the 
Chief Justice's lodgings, after which he was told by 
several of the jurymen )iow the verdict was, and the 
mode in which it had been decided . Upon these aflMa- 
vits a rule nisi for atiew trial was granted. 
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CocAeZ/Serjt, in the course of the last term shewed cause 
andreliedoiithecaseofF«/.yey.Z)e/«r«/, 1 TermJRepAl. 
where the Comt of Kin g^s Bench under similar circum- 
stances refused to receive the affidavits of jurymen, 
such conduct being a very high misdemeanor in them, 
and observed that in such cases the Court must receive 
their information from sonve other soured . He also cited 
ihecaseofJackson\. Williamson and Ol hers ^2 Term Sep, 
281. where the Court of TT/Vzg'''? Bcwci^ refused to amend 
the postea upon the unanimous affidayitof the jury that 
the 30/. damages given in by them and recorded as their 
verdict was in addition to a s6m of 311. which had been 
proved tobe the price actually received by the Defendants 

for 
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for the sale of the Plaintiff's property ^ which hadbeeii 
sold 30 '. under its value, the Court saying ^hat it would 
introduce a very dangerous practice* He observed, that 
without the affidavit o( Ralph Bridge^ there was no evi* 
dence of the verdict having been decided by lot, but 
only of a proposal sd to decide it. 



Williams Serjt. in support of the rule. In the case of 
Hate V. Core, 1 Stra. 642. the Court set aside a verdict 
because the jury had decided it by lot^ even though it 
happened to be according to the evidence' and opinion 
of the learned Judge. If the affidavit of Bridge be false^ 
it jnay very easily be contradicted ; but the evidence of 
Chapman is strongly confirmatory of the facts to which 
J?nd!ge deposes. Herein there is a gteat difference be- 
tween this case and the case of Vaisey4Delaval^ for the 
jurymen there who made the affidavit were not at all con- 
firmed by any third person* Indeed it is too much to 
infer from that case, that under no circumstances what- 
ever the affidavit of jurymen shall be received by the 
Court* Judges ought not to lend too easy an ear to ap- 
plications of this kind ; but still they should^take care that 
verdictsarenotobtained by improper methods. In Vaise 
v. Delaval^ the Court were not put in possession of several 
existing cases in which affidavits of jurymen have been 
received or required by the Courts* Thus in Phillips v. 
Fowlci^^ jBarwe5,44L Com. 625. a verdict was set aside on 
the affidavit of two jurors that it had been decided by 
casting lots, though the application was made after a 
motion in arrest of judgment, and was therefore objected 
to as too late, the Court observing that though the dis- 
. closure was after t jie motion in arrest of judgment, yet as 
it was before judgment they must receive it. In Aykityi 
Jezcelly 2 Bl. 1299. whe^re the jury, not being able to 
agree in their verdict, wrote the names of the jurymen on 
slips of paper,and shaking themtogether,left the decision 
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of the verdict to tjie first six which were drawn, flie 
Court refused to grant a ne^ trial, because this matter 
was only brought before, them by the affidavit of the at- 
torney to whom several of the jury had confessed it, 
" there being no affidavit of the jurymen or any other 
that was cognisant of this transaction." It was resolved 
in 2 Lev. 139. that a verdict decided by lot must be set 
aside, and the case of Hall v. Cave shews that itmattets 
not whether the verdict be right or wrong. In Parr v. 
SeamSy Barnes^ 438. on a question whether a verdict de- 
cided by hustling halfpence in a hat ought to be set aside 
or not, the Court stayed the entry of the final judgment 
to give the Plaintiff an opportunity of procuring affidavits 
from some of the jurors, because the fact was only stated 
to them by affidavit of a person to whom two of the jury 
had confessed. 

After the argument, Sir James Mansfield Ch. J. ob- 
served, that the authorities upon the subject being con- 
tradictory, it was fit that the point should be settled one 
way^r the other, and therefore it would be right to con- 
sider the case before any opinion was delivered. His 
Lordship observed, that it was singular to refuse to set 
aside the verdict on the evidence of jurors when that evi- 
dence was before the Court, though perhaps it would 
have been the wiser way to refuse to entertain any motioo 
of tliis kind ; at the same time thinking that evidence 
should be received with a view to punish the juiym^i 
who had so misconducted themselves. 

Cur. ado. vult. 
On this day^ the opinion of the Court was delivered by 

Sir James Mansfield Ch. J. We have convened 
with the other Judges upon this subject, and we are all of 
opinion that the affidavit of a juryman cannot be received. 
It is singular indeed that ahnost the only evidence of which 

VxxL. I. N. R. A a the 
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the case admits should be shut out ; but, considering the 
arts which might be used if a contrary Vule were to prevail, 
we think it necessary to exclude such evidence. If it were 
understood to be the law that a juryman might set aside 
a verdict by such evidence, it might sometimes happen 
that a juryman, being a friend to one of the parties, and 
not being able to bring over his companions to his opinion , 
might propose a decision by lot, with a view afterwards 
to set aside the verdict by his own affidavit, if the decision 
should be against him . Wje are therefore of opinion that 
there is no ground to support this rule. 

Per Curiam^ Rule discharged. 



July Sd. 

If goods be sold 
at two months 
credit, to be paid 
tor by a bill at 12 
months, and thc^ 
goods be not p&id 
for after the ex- 
piration of the 14 
months, the vendor 
may recover in an 
action for goods 
sold and delivered. 



Brooke and Others v. White. 

THIS was an action for goods sold and delivered. 
At the trial before ^xr James Mansfield Ch. J. at 

* Man 

the Guildhall sittings after last Easter term, it appeared 
that the goods in question were originally sold at two 
months credit, to be paid for by a bill at 13 months ; that 
more than 14 months had elapsed between the deliverj 
of the goods and the conunencement of the action, and that 
the goods had not been paid for ; whereupon his Lord- 
ship directed the jury to find a verdict for the Plaintiff, 
at the same time giving leave to the Defendant to move 
that a nonsuit should be entered. 



Accordingly, Best Sexjt. now moved to enter a nonsuit, 
and insisted that the Plaintiff could not maintain this 
action, but ought to have declared upon a special con- 
tract ; that the principles upon which the former cases 
on this subject had been decided did not turn up6n the 
questiim whether the period of credit had expired or not, 

but 
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but whether the contract oi sale i^ere general or special ; 
that the mere circumstance of the period of credit having 
expired could not convert a special contract into a general 
sale of goods, and that the action therefore should have 
been brought for not having given the bill agreed upon, 
for that where any thing is agreed to be done besides the 
mere payment of the money, the contract is not a sale but 
a special agreement; and he observed that in Duiton v. 
Solomonsofiy 3 Bos. Sf PuU. 383. which was the last case 
upon the subject, Lord ^/t)ait/ey expressed his opinion of 
the necessity of declaring upon the special contract, as 
well aflter the expiration of the. period of credit as before. 
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Sir James Mansfield Ch. J. When a person sells 
goods upon a certain credit, to be paid for by a bill at a 
certain date, he cbxl maintain no action for goods sold 
until the expiration of the period at which such bill would 
become due, because the goods are not agreed to be paid 
fbr till that time : if the bill be not given, he may 
bring an action on the special contract, because he is 
deprived of the particular security agreed upon, but 
when the whole time is expired, and no bill has been 
given, why may he not bring an action for the iponey 
which is then due ? After the expiration of the period of 
credit, it is of no use to giveihe bill, for the party is then 
entitled to receive his money. 

HiBATH J. I have always understood that when a 
contract is executory the party must declare specially, but 
that when it is executed he may declare generally. There 
is ft case in Wilson (a) which is decisive on this point. 

RooR£ J, I apprehend that this distinction will be 
found in all the cases, that the PlaintiflF can only recover 
upon a special action until the time of credit has expired/ 



(a) Probably Mr. Justice Heath bivk, % WUs, us. 
aUoded to tbe cafe of ilkwn T. FTeif- 
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1805- but that when that has expired he may have a general 
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action, 

Ch AMrBRE J . The qualifications respecting the mode 
of payment are introduced for the benefit of the purchaser, 
and during the time to which they relate, the seller must 
sue on a special contract ; when that time is expired the 
money is absolutely due. No authority in point has been 
cited for the Defendant, and if any thing dropped from 
Lord Ahwfdet/ upon the subject, it was extra-judicial. 

Best Serjt. took nothing by his motion. 



Jir«y 27th. 



The title of a 
purchaser for a 
valuable considera- 
tion cannot be de- 
feated by a prior 
voluntary settle- 
ment of which he 
had no notice^ 
though he pur- 
chased of one who 
had obtained a con* 
veyance by fraud^ 
but of which fraud 
he, the purdiaser, 
was ignorant. 



Doe, on the Demise of Willi am Bothell, v. 

Martyr. 

• . • • 

EJECTMENT for certain premises, situate at Dorking 
in the county of Surry. 
At the trial of this cause before Heath ^3. at the last 
Lent assizes, the foUpiiving 'facts appeared in evidrace. 
By indentures of lease and release, bearing date the S7tfa 
and 28th of Fehruary 1750, reciting a deed of 1728, 
under ivhich the legal estate of the lands in question was 
vested in trustees for the use of one William Bothell, and 
that the said William Bothell was desirous to settle the 
lands as after-mentioned, the said William Bothell con- 
veyed to J. S. and J. B. and to their heirs, to hold to 
and to the use of the said J. S. and J. B. upon trust to 
pennit the said William Bothell to receive the rents dming 
his life, and after his decease upon trust to pay the rests 
to any children of the said William Bothell till they should 
come of age, and then to convey to them as tenants io 
common ; and on failure of issue of WilUam Bothellufon 

trust 
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trust to convey the same to William Dudley and his heirs, 1805 • 

and until such conveyance to stand seised thereof to the 
use of WiUicm Dudley and his heirs* William Dudley 
died in the lifetime of the said William Bothell, having by 
his will duly executed devised the premises to John 
BotheH of Mare House and his heirs. John Bothell of 
Mare House also died in the lifetime of William Bothell 
(the settlor in 1750), and the lessor of the Plaintiff ifFiV/iaw 
Bothell was the brother and heir at law of the saic} John 
Bothell of Mare House, In 1795, William Bothell (the 
settlor in 1750) executed deeds of lease and release, bear- 
ing date the Sd and 4th of June^ by which, in considera- 
tion of 475/. (the receipt of which was indorsed on the 
deed), to him paid by Thomas Bot hweU of Dorkinghnck* 
layer, he conveyed the premises in question to the said 
Thomas Bothwellyhis heirs and assigns, forever. Thomas 
BothweUj in pursuance of this deed, entered into possession 
of the premises, giving to old William Bothell^ (the settlor 
in 1750,) a bond for 450/. the purchase-money. This 
bond was never paid by Thomas jbothweU^ who was no 
relation to old William Bothell^ and was in very mean 
circumstances. Old William Bothell vfas a very weak 
man; hedied in December 1 SOS without issue. In Febru* 
ary 1796, Thomas Bothwelh(M and conveyed the premises 
in question to the Duke of Norfolk for a valuable con- 
sideration paid by him, without any notice of the deed of 
1750, or of any fraud in the conveyance of 1795. The 
jury found a verdict for the lessor of the Plaintiff, saying' 
that they thought the conveyance to Thomas Bothwell in 
1795 was fraudulent. 

A rule nisi having been obtained on a former day for 
setting aside this verdict and having a new trial. 

Best Serjt. now shewed cause. The Duke of Norfolk, 
being a purchaser from Thomas Bothwell, must stand or fall 
by his title. If a contrary rule were to be established, a 

A a 3 man 
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1805. man who has ( btained an estate by fraud, has nothingto 

do but to convey that estate to a txmdjide purchaser for a 
valuable consideration, and he i^ill thereby secure to him- 
self the fruits of his own fraud. By 27 El%%. c. 4. 5. 2, 
conveyances made with a view to defeat prior titles are 
cleclared to be " utterly void, frustrate, and of no effect." 
If such a cor^struction be put upon the 27 FM%, asisne- 
cessary in this case for the support of Thomas BotkwelTs 
title to sell, the statute will most properly be called a 
statute to protect fraudulent conveyances. - How can a 
jperspn convey a good title to a purchaser, when in his 
own hands the estate is a perfect nullity ? In Doe. v. 
Routledge^ Cowp, 708. Lord Mansfield says, "^ the statute 
does not s^y a voluntary settlement shall be void, but 
that a fraudulent settlement shall be void. There is no 
part of the act of parliament which affects voluntary set* 
. tlements eo nomine, unless they are fraudulent. " In this 

case, the jury have found ths^t th^ conveyance to Thomas 

' ' ' '"'■■•, ' 

Bothwell was fraudulent. 

s 

/ 

SAepAercf and JBciy/eySerjts. contra insisted that theDuke 
of Norfolk^ being a purchaser for a valuable consideration 
lyithout notice of the deed* in 1750, was protected ; that 
old JBoMc/Zhiraself, if alive, could not defeat the convey- 
ance to the Duke, for that though the deed, as between 
old J3o^Ae//and DoMzoe// might be fraudulent, yet the 
Duke, having purchased for value and without notice, 
stood in the same condition as if the person from whom 
he took had not taken under a fraudulent deed. They 
cited Prodgerv. Langham^ 1 Sid. 133. AndrewNewporfs 
case, 1 Skt/n. 423 and Smartle v. Williams^ 3 Leo. 387. 
to shew that a deed, which was void in its creation, might 
be made good by matter ex post facto. 

The Court were very clearly of opinion that the rule 
for a new trial must be made absolute ; and Sir Jama 

Man^ 
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Mansfield Ch. J. o1)seryed, that they could not, without 
oyerturning the settled and decided law, hold that a prior 
voluntary conveyance could defeat a conveyance to a 
purchaser for a valuable consideration ; he referred to n arttr; 
the case of Etelyn v. Templar^ 2 Brown Cham. Rep. 
148. and Newstead v. Serle^ cited by Lord Mansfield in 
Doe V. Routledge^ Cowp. 708., in both which cases sub- 
sequent bond jide purchases were held good, notwith- 
standing prior voluntary settlement ; and regretted that 
it had ever been decided, as was the case in Evelyn v. 
Templar^ that even notice of the prior settlement would 
not defeat such a purchase, 

Per C^riam^ Rule absolute, 



John Doe, on the several Demises of Sali<y jmi^u, 
Wright Widow, and James Camper 
Wright Esquire, v. Edward Child and 
Mary his Wife. 

THIS was an ejectment brought to recover the pos- ^^ devisor after 

session of certain premises, part freehold and part using these intro- 

copy holdjin the several parishes oi Great Stambridge^LM' ^^^^^^^ words, « as 

tie Wffkmngy South Shoebury, and Pagleshamyia Essex, worldly and per- 

The first demise by Sally Wright^ and the second by »onai estate where- 

James Camper Wright, being laid on the Sd January q^'^^^^^^^^^^ 

1796 ; the third demise by ScMy Wright y and the fourth ^ve and disppse'of 

the anme in the fol- 
lowing manner," gave an estate for life to his m^ife in all his fi^ehold, leasehold, and copy- 
hold, and after her death gave '^ all his lands, houses, i^c, in manner Allowing;" to ^., one 
of his gran<l80Q8, he gave << all his lands, freehold, copyhold, and leasehold in £./' and pro- 
ceeded '' also, I devise all my estate freehold and copyhold in H,** to him ; to B., another 
grandson, he gave all.his e^aJtey lands, ^c. called or known, ^. with 5002. ; and to C. his 
remaining grandson and his heir at law, M tl^e house I now live io, with all the lands^ ^^r. 
belonging to the same, and also all my houses and lands commonly called or known, ^. and 
also 5002." Held that A took only an estate for life in remainder io the devisor's estate in E 

A a 4 V 
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by James Camper Wright ^ being laid on ihe9d January 

1799. The cause i^as tried before Mr. Justice Heath at 

• the Essex Summer Assizes 1804, and a verdict found for 

^^w5e ^^ Plaintiff, subject to the opinion of the Court, on the 

following case : 

James Camper ^ being seised and posessed of divers free- 
hold, copyhold, and leasehold estates in Essex^ Middlesex j 
and Huntingdonshire (of which the premises in questipn 
are part), by his will, bearing date the 28th day of Ja- 
nuary 1763, and which was duly executed so as to 
pass his real estates devised in the following words: 
^^ And as touching such worldly and personal estates 
wherewith it has pleased God to bless me in this life, I 
give, devise, and dispose of the same in the following 
manner : Imprimis^ I give and devise unto my loving 
wifelSaroA Camper , aH my lands, houses, Sfc. freehold, 
copyhold, and leasehold, whatsoever and wheresoever, 
and to receive the rents and profits thereof during her 
natural life ; and also all my deeds, mortgages, bonds, 
and writings, of what name, denomination, or title 
soever ; and also all my stock, goods, chattels, effects, 
and personal estate whatsoever and wheresoever, she 
paying thereout the legacies hereinafter given and disposed 
of; and I do hereby noxiinate and appoint my k)viog 
wife Sarah Camper to be sole executrix of this my wiH; 
and after her natural life, my mind and witt is and I do 
hereby order, direct, give, devise, and bequeath all my 
land^, houses, Sfc. freehold, copyhold, and< leaeehoM, in 
manaer following : I give and devise unto my grandson 
James Wright all my lands, freehold, copyhold, and lease* 
hold, in the county of Essex (except herein excepted and 
leserved the house I now live in), with all the lands, 
yards, out-houses, stables, and all other conveniences 
and appurtenances thereunto belonging and to be therein* 
after disposed erf* ; also t give and devise unto my grand- 
son James Wr^ht aH my estate, freehold and copyhold 

lying 
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lying and being in the town of Ellington in Huntingdon^ 1805: 

^hire; and also I give, devise, and bequeath unto my 
grandson John Wright all my estate, lands, Sfc. known 
and called by the name of the Coal Yard in the parish of 
St. Giles y London; also I give and devise unto my grand- 
son John Wright ihe sum of 500/. to be paid in six months 
after my decease; and I give and devise unto my grand- 
son James Camper the house 1 now live in, with all the 
lands, yards, out-houses, andall the appurtenances belong- 
ing to the same ; and also my houses and lands, com- 
monly called and known by the name of Castle Yard in 
Holbomj London^ and now in the tenure or occupation of 
George Oldmixonesquirc ; also I give and devise unto my 
grandson James Camper 500/. to be paid when he shall 
attain the age of 21 years." The said testator James 
Camper duly surrendered such part of the premises in 
question as are copyhold to the use of his said will, 
and afterwards departed this life in the said mpnth 
of January 1763, without having altered or revoked 
his said will, leaving Sarah Campet his widow, and 
bis said three grandsons, James Wright^ John Wright^ 
and James Camper^ who was also his heir at law. 
Upon the death of the said testator, his widow Sarah 
C«?wper entered into the possession of the said freehold and 
copyhold lands in the county of Essex ^ and continued in 
possession of the same, together with the other property 
devised to her by the said testator, during her life; and 
upon her death, the said James Wright^ the testator's 
grandson and devisee in his will named, entered into the 
possession of the said lands in Essex ^ and continued in 
such possession till his death, which happened in July 
1795, leaving James Camper if right ^ one of the lessofs 
of the Plaintiff, his heir at law; and thereupon the said 
James Camper Wright ^ and SaUy Wright^ the other lessoj. 
of the Plaintiff, or one of them, entered into the pos- 
session thereof as the devisees named in tke wflt of the 

said 
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1805. said James Wright^ and the said lessor of the Plaintiff, 

James Camper Wright^ was duly admitted to the said 
copyhold. James Camper^ the grandson and heir at 
law of the said testator, departed this life in the year 
1768 intestate as to the said freehold and copyhold lands 
in Essexy leaving the Defendant Marj/ CAiW,hisonly child 
and heir at law, and also beir at law of the said testator. 
The said Defendants, Edward Child and Mary his wife, 
brought an ejectment on their joint demise against the 
lessorsof the present Plaintiff for recovery of the lands 
and premises in South Shoeburj/ and Paglesham^ and 
obtained judgment thereon in Michaelmas term 1798, 
and by virtue thereof entered into possession not only of 
the premises in South Shoebury and Paglesham^ but 
also of the premises in Great Stambridge and Little 
Jfakering^ and the said Defendants have or one of them 
hath been admitted to the said copyhold, and they arc 
now in possession of all the said premises, as well free^ 
hold as copyhold. 

The question rifserved for the opinion of the Court 
was, Whether the lessors of the Plaintiff or either of 
them were entitled to* recover the possession of the said 
freehold and copyhold lands. 

This case was first argued in Trinitjf term 1804 by 
Williams Serjt. for the lessors of the Plaintiff, s^nd Best 
Serjt. for the Defendant; and again in /Tt/ary term 1805 
by Shepherd Serjt. for the former, and ie»^ Serjt. for (he 
latter. 

Arguments/or the lessors of the Plaintiff. Thequestion 

is, Whether James Wright took an estate itf fee or only 

for life ? There are no words of limitation added to tbe 

devise, and therefore, according to the rule of law laid 

down in Roe d. Bowes y . Blackety Cowper^ 238. ^tisonly 

an estate for life, " unless it pan be fo.und from the whole 

of the will taken together, and applied to the sub- 

'jecl 
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ject matter of this devise, that the testator's intention 1805* 

was to give a fee ;'' but if, from the whole will so taken 
together ancl applied to the subject matter, such an inten- 
tion can be collected, the Court, according to the same 
case, ought to give it effeqt. No technical words are 
necessary to give a fee. The word ^^ estate*' carries a 
fee, because it shews an intentioa to give the whole in- 
terest, yet that is not a technical word ; and it w,ill be 
admitted that the devisee of the Huntingdonshire estate 
would take a fee under the will. If the testator hi4 em* 
ployed technical expressions to give a fee in his Hunting' 
donshire eslaldy it mighthave afforded ground for limiting 
the devise of the estate in Essex to an estate for life : but 
as be has used words of common parlance throughout the 
whole will, they must be construed according to the ob- 
vious meiMiing of the expressions. In the introductory 
clause, he speaks of his worldly and personal estate, and 
then says, ^^ I devise and dispose of the same in manner 
following." Now the words *^ the same" are words of 
reference, and if it appeared to be his intention to dispose 
of the whole interest, may be coupled with the word 
^^ estate" which precedes them, in which respect this case 
differs matcriairyfrointhatofjDeTf/tv. Gas/dnj Cowp. 657. 
where the introductory clause ^as not connected with, 
the devise by any words of reference. Introductory 
words have been considered of weight in shewing the tes- 
tator's intentiori to give a fee in many cases, as in IbbeU 
^ony* Beckwithy Cas. temp. Talb. 157. dLwAvuFrogmorton 
d.Brampstonev, Holydaj/ySBurrAQl^. LordMansfield 
and Wilmot Js. thought the introductory clause very 
material to shew that the testator's whole worldly estate 
was in contiemplation, and the latter thought it much the 
^me as if it had been repeated in each clause. In that 
case, there were no words of limitation, but the testator's 
intention being apparent, the Court gave it effect. So in 
the case of Grayson v. Atkinson^ 1 Jf^ib. 333. in which no 

words 
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words of limitation were used, the Court, in order to give 
effect to the testator's intention, connected a general 
residuary clause with the words temporal estate in the in- 
troductory clause, and so gave a fee. It is not contended 
that introductory words alone will give a fee, but where 
the intention is apparent from tlie whole will, a particular 
devise may be coupled with the introductory words to 
give effect to the testator's intention . The case o( Maun* 
dayy, Maundai/j 2 Stra, 1020. Cas. temp. Hardw. 143. 
proceeded upon this principle, and in Smith v . Coffin j 2 H. 
BL ^^^, the words " worldly estate" in the introductory 
clause were allowed to enlarge the expressions in the resi- 
duary clause. In these different cases^ the words by 
which the introductory clause was connected with the 
subsequent part of thfe will, were " of the same," 
" thereof," " and of it," which must be considered as 
synonimous. The intention of this testator to give the 
same estates to all his grandsons is manifest ; he devises 
to them all in nearly the same terms, not making use of 
any technical words ; and, in order to make up an 
equality, he gives to his grandson John Wright the sum 
of 500/. and unless James Wright were to take a fee, he 
might never receive any benefit equal to & 00/. It is ad- 
mitted that tfame^ Wright took a fee in Huntingdonshire^ 
and as the word " estate" is used in the devise to John 
Wright^ he must take a fee in the lands devised to him ; 
the remaining devijsee, James Camper^ was the testator's 
heir at law, and as there is no devise of the reversion, he 
must have intended that his heir at law should have afer, 
since it would have descended to him independent of t lie 
will ; yet in the devise to his heir at law he neither uses 
the word ^^ estate" orany words of limitation, but devises 
in much the same terms as . he had devised to James 
Wright the lands in question. It must be concluded, 
therefore, that the testator considered such a devise as 
sufficient to carry a fee. The rule laid down by Lord 

Vaughan^ 
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Vnughan in Gardiner v. Sheldon^ Vaughatiy 262. that an 1S05. 

heir shall never be disinherited, except by express words 

or necessary implication, has been over ruled ; the rule, 

accordingto Willes Ch. J. in Moonew, Heaseman^ Tfiltes^ 

141, is, that the intention of the testator ought to appear 

plainly in the will itself, otherwise the heir shall not be 

disinherited. 

Arguments for the Defendant. — It has not been shewn 
that the will contains any words by which the introduc- 
tory clause is coupled with the subsequent devise. It is 
true that the word " same" is a word of reference, and 
relates to the introductory clause, but it is not sufficiently 
connected with the devise to make the introductory words 
operate upon them. The words " of the same" have 
been said to be synohimous with " thereof," but it was 
decided inGdodwright d.Bakery, Stacker ybTermRep. 13. 
in which the word " thereof* was used, that the intro- 
ductory words were not sufficient to carry a fee. As to 
the supposed intention of the testator, there would be no 
inconsistency in giving a larger portion to his grandson 
by bis son than to either of thegrandsons by his daughters ; 
there is nothing to shew his intent to give equal portions, 
for as the values of the respective lands devised do not 
appear, it cannot be inferred by the bequest of 500/. that 
he intended thereby to create an equality. The case of 
Frogmorton v. Holyday was notdecidedupontheeffectof 
the introductory words, but turned upon the effect of a 
charge which the Court thought sufficient to carry a fee* 
In Ibbetson v. Beckmth the will contained the word 
" estate." So in Maunday v. Maunday the questi(Hi was. 
Whether a devise of ground-rents to the testator's younger 
children and their heirs was sufficient to carry the rever- 
sion in the land, there being a manifest intention to disin- 
herit the h^ir at law. And in Smith v. Coffi.n the will 
contained a residuary devise of all the testamentary estate. 

Lord 



Doe 



342 CASES IN TRINITY TERM; 

1805. Lord Chief Justice De Grey in FrogrnorUmy. Wright^ 

says, ^' though the probaUe intent 6f the testator "was mi 
absolute disposition, yet it is not a certain intent, nor is it 

Child ^ \tg^ disposition. There is no case ^vhere the introduc<» 

and Wife, tion of the will only has been held to give a fee, where 

the words of the devise import an estate for life; and 
though sometimes the devise of an estate may. carry a 
fee simple, yet a devise of an house will not do it. " These 
words may be applied to the present case, which is a de- 
vise of lands only without any thing to give the inheri' 
tance. In the case of Bight d. Mitchell y. Sidebotham^ 
2 DougL 759. there wasthe strongest reason to conjecture 
that the testator meant to give a fee of the lands in ques- 
tion, for after a general introductory clause respecting his 
worldly goods and estates, the testator devised to his 
wife, her heirs aiid assigns, ^^ all his lands in ^.,'' and 
then gave and bequeathed to his wife aforesaid all his 
lands, tenements, and houses in jB., and« made her sple 
executrix ; yet the Court held that the wife took only an 
estate for life in the lands in JB* Lord Man^eld saying 
that the rule of law was established and certain ; that ex- 
press words of limitation or words tantamount are neces^ 
sary to pass an estate of inheritance ; and BullerJ. that it 
was impossible for the Court to make that only one devise 
which the testator had made two. 
The opinion of the Court was this day delivered by 

Sir JAMEsMANSFiELnCh. J. This case has been long 
depending, not so much on account of any doubts enter- 
tained by my brothers as by myself ; the rest of the Court 
being of opinion that the Defendant is entitled to judg- 
ment ; and though I now defer to the opinions of my 
brothers and the Judges of the court of jEmgV Bench{a)^ 
yet I must declare that if it had fallen to my lot only to 

(a)SeeZ>dei{. CWldv. Wright uand qaestionyarisiogapontbeflAiiewil!^ 
Qthen^ 7T,R 64. where the same wa^ argaed and decided. 

decide 
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decide the case, I should have decided it in favour of the 
lessor of the Plaintiff;. It is not necessary that I should 
state the vfill at large, but, as an apology for having so 
long adhered to my opinion against the great authority 
bath of my brothers and of the Judges of the Court of 
King's Bench, I will refer to those "parts of it whicli made 
an impression upon my mind. The will begins with 
these general words : *' As touching such worldly and 
personal estate wherewith it has pleased God to bless me 
in this life, I give, devise, and dispose of the same in man- 
ner following ; imprimis , 8fcJ*' Now the first circum- 
stance which induced me perhaps too hastily to form an 
opinion of which I have never been able to divest myself 
was this introductory clause, which according to severa' 
authorities seemed to me to denote an intention in the tes- 
tator not to die intestate as to any part of his property. 
There may be some question whether these words are so 
connect^ with the premises in dispute as to have the 
effect attributed to them in former cases* Arguments of 
this sort are extremely nice. But it appeared to me that 
the words were so placed in the will, and were so followed 
by the disposition of the several parts, as to render it very 
improbable that the testator meant to die intestate as to 
any part of his property ^ It is observable that he includes 
freehold, copyhold, and leasehold in the deviseinquestion; 
and there can be no doubt that the leasehold passed ab- 
solutely by the general words. It is also observable that 
he gives an express estate for life to his widow; and it 
appears that he intended to make a general disposition of 
his fortune among his three grandsons, two sons of his 
daughter, and one son of his son. This circumstance also 
made an impression upon me, and seemed to shew the 
general intention. It is further observable that in one 
devise the testator uses the word " estate," where he 
gives his property in the county of ^iin/mgdan tohissame 

grandson 
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1805. grandson John without words of limitation ; and it is ad* 

mitted that the devisee takes an estate in fee in the 
premises situated in jfcTz^n^i/ig'rfow^Aire by reason of the word 
^^ estate." That word is not used with respect to the premises 
and wife. in Essex. To impute an intention to give different estates 

in preihises which are disposed of in the same general 
way without words of limitation, is to suppose a very im- 
plrobable thing ; and, if the testator meant to give only 
an estate for life in the lands in EsseXy he could not have 
intended to give a larger estate in the lands in Hunting- 
donshire ; and vice versa^ if he intended to give a fee in 
Huntingdonshire, he must have intended to give the same 
in Essex. The argument may be applied both ways. 
Those, who think that he intended to give a fee, willsaj^ 
that the word ^^ lands*' ought to be eulargedby the wwd 
^^ estate ;"' and those, who think that only an estate (at 
life was intended, will say that the word ^^ estate'' should 
be restrained by the word " lands." The last circum- 
stance which weighed with me was the devise to the heir 
at law, which is made in the same general manner with- 
out Yords of limitation. The testator must have known 
that the son of his son was his heir at law ; and if he 
did know it, it appears to me most incomprehensible that 
he should give that grandson an estate for life by his will 
in premises of which he made no other disposition. Every 
man knows that an estate undisposed of goes to his heir 
at law ; the testator must therefore have known that he 
was only giving part of that which would descend to the 
devisee if not given at all. It seems to me therefore im- 
possible but that by the general words of devise to his 
heir at law, he must have intended to give him a fee ; 
and if he did mean to give a fee to his heir at law, It is 
difficult to suppose that he did not mean to ^ive the saiifee 
estate to his other grandsons, since he makes use of the 
same words. These are the circumstances which^ firom 
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the first reitdiilg 6f this case, have made aft imptes^ion 
upon my mind, which unfortunately differs from that 
eniertairiedbyseten learned Judges. Though I am bound 
therefore to say that thik isstillmyopinibn^yetl enter-* 
tain it with great doubts of its solidity. Mkny cases 
hire been cited^ on which it would be wasting lime to 
observe; The result of them appears to me to be this, 
that ^ an heir kt law is not to be disinherited unless by 
ti^ords df limitation^ or by e^tpresstons^which directly or 
by inference beyondTall doubt shew an intention to give 
an estate in fee td the devisee ; and if any of the autho- 
rities come up to the present case; my opinion is certainly 
Wrdiig. Many of tKem are tery strong j especially that 
in the H ouse of Lords of Doe d . Mellor v. Moore (a). My 
brother Heath indeed has furnished me with a case which 
is stronger ttairi kny, but tp which t never could have 
agreed. tt'uSpii^^. Behce^Cro.CanSGi. 'The testa- 
tor had three sdns j TKomds^ Francis j and ffe^ri/i Jtl6 
first devised lands to Thomas and the heirS male df his 
body, remainder to Francis and his heirs. Then other 
lands to Francis and the heirs male of his body, remainder 
Uf JHtnry and his heirs. Then other lands to Henry and 
his heirs. After this he devised cfther premises to Henry 
without words of limitation ; and again other premises 
to Henry and his heirs, remainder for want of heirs of his 
body io FrdnHs for ever. And because the word ^* heirs" 
was not immediatelyconnected with everjpart of the dis- 
position to Henry ^ the Court thought that he to&k only an 
estate for life in those premises to which no words of limi- 
tation were added. This is certainly a very strong case. 
The others I shall not go through, as my opinion is 
founded upon the {^articular circumstances of this case as 
distinguishing it from others. At the same time I cannot 
entertain this opinion without admitting that in almost 

(a) 1 B<u. If Put. 558. 

VolJ. N. R. B b all 
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1803. all the cases Vhere questioas of tljiis sort have arisen it 

has been next to impossible^ out qfla Court of Justice, U} 
doubt of the testator's intention to. give the thing ab-? 
solutely to thedevisee« When a man gives a house, he 
supposes that he gives it in the same manner as he givi^s 
a personal chattel. On the other hand, it may be said 
that as the common sense of mankind proves the intcn* 
tion to give an absolute estate y particular circun^taaces 
indicating such intention Cannot prove it more strongly 
than the general devise ; an,d thsA nothing therefore 
ought to be relied upon but express words in the will. 
And this certf^inly is the safest side ; for it cannot be 
denied that where wills are interpret^ on the force of 
particularcircumstancesindicatingparticularintcntions, 
decisions so founded are more likely to lead to litigation 
than those which are founded upon adherence to tbe 
general rule, that unless there be express words of limi- 
tation or something which renders itnccessary togive. an 
estate of inheritance the heir at law shall not be disin? 
herited. Whenever a case is decided on circumstances, 
others who are tojudge afterwards may receive a different 
Impression from the same case ; whereas the adherence 
to a general rule is more calculated to avoid uncertainty. 
^ I am bound to think that the opinion of my brothers is 
founded onmoresolidgroundsthanmine. They have ad- 
hered to the safer side ; and I suppose that the parties 
wiU be satisfied after having the opinion of seven Judges 
upon the question* Judgment must now be given for the 
Defendant. 

Per Curiam, Judgment for the Dcfejodantiu 
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THIS was an action of assumpsit for work aocl labour, if a sailor executi> 
hroughtby the Plaintiff, who was a sailor oaboaid ^*; ^'^^'^^«« ?»*«- 
ft Gertain ship called the Mentor, of Which tJieDefeod- «,« . , *^^' ' 

*^ 7 "^ c. 73. and serve ac- 

ant was owner, to recover the amount of hiE? wages. cordingiy, and dur- 

The cause came on to be tried at the Sittings afteif la«t '"« ^^^ ^^> *«« P"<^ 

JI//r*^<?fe?M» term, before Mr. Justice Cfctfmire,whena plundered but by 

verdict was found for the Plaintiff for 14/. 10^.^ subject whom cannot be 

to tlie opinion of the Court on the following case i "curtained, he does 

^ uot, m consequence 

On the 19th February 1803, the Plaintiff shipped him- of such plunderage, 
selfasasailoron board the ship Mentor y at Part Maria fo'^ithis wages. 
in Jamnictt^ for a voyage from Jamaica to London, and ^« . ''. * '"^"^ 

y 'f <y 7 case he is not even 

Sifterward^ iaerved on board the ship during the voyage, liable to a propor- 
At the time of his entry he signed the articles prescribed ♦>onaWe deduction 
hy the statiite 37. Geo^ 3* c. 73. The Mentor had iteveral common Jith Uie** 
Jiipcs of Madeira on board, which were shipped at Ma* other sailors on ac 
^ira bn the outward-bound voyage, and stowed in the ^""""^^^ ^"^^ P^"""' 

# » ^ ^ & ? derage, 

fore part of the ^hip, and secured in the usual 'manner 
by a strong partition of deal boards to prevent the crew 
from g<^tting to them* When the ship set sail from Jd» , 

maica on her homeward-bdurtdvoyagethe partition was 
secure. lii the course of her passage frOin Jamaica to 
JLondon the partition was broken down by some of the 
trew, but by whom the ^ame was done could tiot be as- 
certained^ Six of the casks were plugged by some of the 
crew, but il was not proved that the plaintiff was con- 
cerned in the transaction. Upon the landing of the 
casks plugged there was fotind a deficiency iiltheircon- 
tents to the amount of 162 gallons. The Defendant, 
the owner, paid all the otlier *kten their w^ges, deduct- 
ing their proportionable value of the Madeira lost. 

The question for the opinion.6f the Court was, Whe- 
ther the Plaintiff was entitled to recover ? 
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Best Serjt* fox* the Defendant was called upon tobegin. 
The formof agreement^ to be entered into between 
the master and marinersfupon fVest India voyages isex- 
pi5essly prescribed by 37 Geo. 3* c* 73. ** 1 L Whatever 
conditions, therefore, are to be found in the aMicte 
contained in the schedule, of that act must be liinding 
updn the pattiesi At the conclusion of the articles it is 
agreed ^^ that each seaman and mariner -who shall well 
and truly perform the above-mentioned voyage (provided 
always that there be no plunderage^ embezzlement, or 
other unlawful acts committed on the said vessels cargo 
or stores) shall be entitled to their wages or "hire that 
may become due to him pursuant to this agreement/ 
The right to wages, therefore, is subject to a condition ; 
and if there be any plunderage or embezzlement, the 
right to wages is forfeited.' The terms x>f the proviso 
being clear and precise, cannot be done away by con- 
struction; Many of the marihe laws^ appear at first re« 
pugnatit to justice ; but they are founded on policy, and 
have therefore been supported^ It appears from MolUy^ 
book 9. chap^ 3« s< 9< that if goods are embezzled, tbe 
master may deduct the amount out of the marineis* 
wages ; for before the mariner can 61aim his wages out 
of what the ship hath earned, the ship mus(.be acquitted 
frpm the damage that the merchant hath sustained by tbe 
negligence or fault of the mariiiers. It is also said iit 
Bellamy y.Russell^2 Show. 167. that there is a custombe- 
tween the master and hired seamen to deduct out of 
their wages what goods are damnified. And Gould J* 
ill Lane v« Cotton^ I Ld. Raj/i 650* referred to the same 
cu8tom,and cited a record oiZ^JEd. 3. (a),fromilfa%9 
book 8.' chap. 3. s. 16. It maybe thought ijnjostthat 
every mariner should be subject to bear his share of 



(a) The judgment in that case whatsoever done by his servants ii 
was, that everymasterof a ship is his ship, 
bound to answer for every tresspass. ^ 
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the embezzlement, though he may not have been privy 
to it. Yet such was the law before 37 Geo. 3., which 
only carries the same principle further by subjecting the 
mariners to lose their whole wages in case of embezzle- 
ment. 
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Sir James Mansfield Ch. J. Whether the Defend- 
ant in this case be entitled to deduct out of the Plaintiff's 
wages his proportion of the ^nbezzlement, in the same 
manner as has been done respecting the other seamen^ 
might perhaps afford jsoipe question ; but nothing has 
been tendered, and no fnoneyipaid intacouit^ and we 
Jiave only to determine whether the Plaintiff be entitled 
to recover. If, however, the right to a deduction be 
considered as a question of importance, and the Defend* 
imt wiU pay into court the rest of the Plwitiff's wages^ 
together with the costs of this action, I should have no 
objection to let this case stand over to next term, inorder 
Xq consider further the question of deduction ; but in 
thai case the Defendant must pay the costs of the argu- 
mentt As to the act of parliament, nothing can be 
more unreasonable than the construction set up fot the 
Defendant ; the words relied upon are, ^^ that each sea^ 
in^n and mariner lyho shall well and truly perform the 
^bove^n^entioned voyage (provided always that there be 
no plunderage, embezzlement, or other unlawful acts 
committed on the said vessel's cargo or stores) shall be 
entitled to their wages or hire that may beccmie due to 
him pursuant to this agreement." From thesegeneral 
loose words the Defendant would contend, that if any 
goods to the amount of 5^* be plundered or embezzled 
by Af^ or any unlawful act committed by A.j B. and 
every other sailor on board.shall lose his whole wages. 
The words, therefore, must be construed respecUvely to 
every sailor who Ifehall plunder, embeiuele, or commit 
w unlawful act« TherQ is no foundation^ therefore^ 
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for a forfeiture of the whole wages, and I suspect that 
there is as little for a proportionable deduction ; for not- 
withstanding what is said in MoUot/^ if such be the rule of 
law, it is scarcely possible but that it must have been often 
mentioned in our books, and as well known as any rule 
of maritime law, since frequent occasions must have ^ari* 
sen for the application of it. 



Heath J. It is the general marine law oi Europcy 
mentioned in the Consolato del mer^ that if any sailor em^ 
bezzle goods, the amount shall be deducted from his 

wag^Sj and bi£i baggage seized for it, 

' •. 

RooKE' J. There is a clause inthearticles which shews 
that the construction now put upon them by the Courtis 
fight, for it is " agreed (in a former part) bet\^een the 
toasters and officers of the said ship, that whatcvfejr appa? 
rel, furniture, and stores each of them may receive into 
their charge, belonging to the said ship, shal} be accountr 
«d for oh her return ; and in case any thinjg shall be lost 
or damaged, through their carelessness qv iifsufiiciencji 
it shall be made good by such officer or seaman by whose 
means it may happen to the master and owner off he said 
ship." This clearly shews ^hat each persoi^ is to fM^i 
6wer for his own default, 

(liHAMBHls J. concurring, 

Judgment for the Plaintiff (a),. 

Shepherd Serjt. was to have argued on the other side» 



(a) The Defendant did not desire a farther argument upon (he ques- 
tion of deduction. 
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Cooke v^ Mun&tone, j^^ 3^ 

A SS UMPSIT. The first count of the declaration was The PlaintM^ 

for not delivering 35 chaldrons of soil or breeze ac- ^^^ declared 

cording to a special contract between the Defendant and to deliver, soil or 

« 

the Plaintiff ; to which the money counts were added, breeze with a covat 
At the trial before Sir James Mansfield Ch- J . at the *""' f^^ "^ "f* " 

' received, proTed 

Giif/(/Aa// sittings in this term, it was proved thattheDe* that the Defendaitt 

fendant having agreed to supply the Plaintiff with 35 ^a^*"? agreed to 

chaldronst>f5oi/atsevenshillingsperchaldron,the Plain- piain^yf Mxdgi.sg, 

tiff paid 2L 5s. as earnest ; that the Plaintiff afterwards for earnest, but that 

sent his barge and demanded the soil, offering at the same f^ Defendant ns 

° , ,, > "& fttsed to deliver the 

time to pay the remainder of the purchase-money assoou soil. Held that he 

OS the soil should be put on board, but that the Defendant ^^^^ »<>* recover 

refused to deliver if on account of a dispute with the ^^^y^^ ^a 

Plaintiff respecting the wharf from whence it should be first count, on ac- 

loaded. It appearing, however, that soil and breeze were connt of the van- 

*"■•«• ^t. . 1. i^fTvoi ance; nor the 

very different things, it was objected for the Defendant ^L 5«. upon the 
that as the Plaintiff had declared upon a contract for the second^ because 
delivery of soil or breeze, and had only proved a contract *^^^"^^ "^ 
for the delivery of soil, he must be nonsuited ; whereupon 
the Plaintiff insisted that he was entitled to a verdict for 
2L 5s. on the count for money had and received. His 
Lordship thought that as the Plaintiff had proceeded 
upon a contract which never appeared to have beenre* 
scinded by any act or agreement between the parties, but 
only broken by a refusal of one party to perform it, he 
was not at 1 iberty to recoyer the deposit upon the count 
for money had and received, and accordingly nonsuited 
the Plauitiff, but gave him liberty to move that the non- 
suit should be set aside, and a verdict entered for him, if 
the Court should be of opinion that lie was entitled to it. 

Accordingly, a rule nisi for that purpose having ^ 

been obtained, 

B b 4 Best 
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Best Ser^t. shewed cause. When the contract originally 
made has been put an end to, the ^laintiff^ under the 
count for money had and received, may recover back any 
thing paid by virtue of th^t Qo^tract, as appears ficpjtn 
Towers y. Barret^ 1 Term Step, 133. but it also appears 
from thatcase as well asfrqm Weston v . Dowries y Do^gL93. 
f hat if the original cpntract be still subsisting the Plftintiff 
cannot recover for money had and received ^ Now ^ in the 
present case, the original contract still su bsi^ted^ and tb^ 
Plainti^ himself considered it as subsisting, and made it 
theground of his demand. Thecasepf GtVe^v. Edwqrds^ 
7 Term Rep. 181. isdistinguishable from the present, for 
there theDefendant having undertaken toperformihispart 
of the cqntract within a limited time, which he neglected 
to do, the Plaintiff abandoned the contract altogether, a^ 
he h^ ^ right to do, s^nd brought his action fqr money 
had and received. B ut here the original contract stiU sub; 
sisted, no act to determine it having been done by either 
party ; and tlie Plaintiff considered it as subsisting, an4 
inade it the ground \}f his demand. 



ShepherdSer]t.contra, IslotwithstandingthePlaintiff*^ 
failure upcp the first count, on account of the mistake iu 
describing the contract, he is entitled tp recoyer 2/. 5*, 
upon the count for money had and received . It was ruled 
in Harris v. OA*e, Bull. N". P. 139. that where ^heevi- 
dcncc is sufficient to warrant the action pi^ the general 
count, supposing that no special agreeipent h£^ been laid 
in the declaration, the Plaintiff m^y recover pn the ge^ 
neral count notwithstanding the special count, whether 
he attempt to prove it pr not. And the rule was recogf 
nized in Payne y . Bacombj DougL 66 1 i Now here thf 
Plaintiff had a clear right to recover the 2/. 5^ paid, to- 
gether with such dami^ge jas he has sustained ]|)y the nm- 
delivery of the gopds ; but having failed to prov€ the 
contract, he is still entitled to a verdict for 2/. 5^. unjustly 

* "^ retaine4 
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retained by the Defendant. Wbere an action is brought 
upon a- policy ol insurance, and. it turns out upon the 
proof that tlie yojrage never commenped, the Plaintiff 
is allowed tp resort to the count for money had and re- 
ceived to recover the premium. In the preseiit case, the 
Defendant, by refusing to deliver the goods, put an end 
to the contract of sale. But in the cases pf Weston v. 
J}ozMesw^ Power Y. ]^43//^,C!92i2)p.818.thebrea;ch comr 
plained of was of something collateral to the contract of 
$ale, xiz. the wai^anty ; and the thing sold remained in 
the possession of the buyen But in Towers y • Barret ^ 
lyhere the contract was put an end to by the rcr 
turn of the chaise according tp the terms of the agreer 
ment, the Plaintiff was/ allowed to recover pn the 
general count. And where is the difference between 
the goods being returned to the seller, and remaining in 
the seller' s po^ses^ipn pn account of hisf efusal to deliver 
them? In the case of Giles v. Edwards^ the' Defendant 
haying neglected to perform his part of the contract, the 
Court thought that the Plaintiff had a right to abandon 
it. In Hunt v. Sitt, 5 jB(Wf,^449. where the agreement 
was,<'that the Defendant should repair a house and ex* 
^cute a lease to the Plaintiff in 10 days, in consideration 
of 10/. to be paid on the execution thereof, a^d that th^ 
Pbiintiff should have immediate possession ; the Plaintiff 
having paid the 10/. immediately, and the Defendant 
having refused to repair within the time, it was held that 
the Plaintiffcouldnotrecoverthe lO/.onageneralcount. 
But the ground of the decision was, that the ps^rtie^ 
could not be put in statu q uo^ the Plaintiff having hadpos* 
session, ^nd that he ou^hf there&re to haye brought his 
fiction on the contri^t. But the present case i;s like that 
pf a m^n go;ing into a shop and ordering goods to be sent 
to him, for which hp pays ; if, in such case, the shop- 
keeper were to refuse to send home the goods, might not 
the buyer recover his money pn a general count for nioney 
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had and received ? As to the supposed 8urprise'tihd,waiit 
of notice, the Defendant may always apply for a hill of 
particulars ; and if he omit to do so, be is liable tjo every 
thing which can be proved applicable to any count in 
the declaration. 

Cur. acft>* vuR. 



On this day the opinion of theCdurt was pronounced by 
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Sir Jambs Mansfield Ch. J. This jnras an action for 
the non-delivery of soil or breesse according to a contract 
entered into between the parties, and for which money 
had been paid by way of earnest. There was also a conni 
for money had and received. The framers of the special 
count in the declaration unfortunately supposed soil and 
breeze to be the same thing, but the fact proving other* 
wise, the Plaintiff failed in establishing that count. He 
then wanted to go into evidence on the count for money 
had and received, in order to recover back what had been 
paid by way of earnest* The case appears to me unlike 
any of those cited. If the Plaintiff were allowed to go 
into the evidence for which he contends, the conse* 
quences might be serious : he seeks to recover not upon 
the contract on wliich he has declared^ but upon adif< 
fercnt contract, and upon aground which the Defendant 
could not possibly be prepared to meet. In Giles v. JBrf* 
wardffy the Plaintiff liad no other demand against the De- 
fendant than that for the 10/. lOs. paid to him, which 
constitutes the difference between tliat case and the 
present. The case of Towers v. Barrett has no resem* 
blance to the present ; the special contract there being at 
an end, the money paid in respect of that contract was 
to be returned, and might therefore be recovered under 
the general count. Indeed the cases in which it has been 
decided that a Plaintiff may, if he fail on his special con-? 
tract, resort to a general indehitatiis assumpsit^ arc unlike 

the 
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the present in thi« respect, ibat in truth the special con-i 
tract is put altogethet* oiit of the case as not b^ing proper- 
ly complied with. But in this instance it would be very 
strangfe to allow the Plaintiff to recover oh a general in" 
debitatus assumpsit^ and still IcaVe him his right of reco** 
very for non-performance ofthe special contract. It is 
said, however, that he has a right to insist on the special 
contrtiot and on the general contract at the same time, re-* 
covering under the one his damages for non-performance 
and under the other his money paid; but the cases only 
warrant a permission to the Plaintiff to resort to his 
general count when his special contract has failed alto- 
gether. I apprehend the rule to be this ; where a party 
declares on a special contract, seeking to recover thereon, 
but fails in his right so to do altogether, he may recover 
on agenjBral count, if the case be such that, supposing^ 
there had been no special contract, he miglit still have 
recovered for money paid or for work and labour done. 
As in the case of a Plaintiff suing a Defendant as having 
built a hotise for him according to agreement ; there if 
be fail to prove that he has built it according to agree- 
ment, he may still recover for his work and labour done. 
In Buller^s Nisi Prius (a) the rule is thus laid down, ^^ if 
^^ a man declare upon a special agreement, and likewise 
^* upon a quantum meruit^ and at the trial prove a 
*^ special agreement, but different from what is laid, he 
^^ cannotTCCover on either count ; not on the first, be- 
^* cause of the variance, nor on the second, because 
*^ there was a special agreement ; but if he prove a 
*^ special agreement and the work done,but not pursuant 
^^ to such agreement, he shall recover u^on the quantum 
^^ meruit J for otherwise he woiild not be able to recover 
^^ at all," In Payne v. Bacombj I suppose there was a 
special agreement by the Defendant to pay a share of 
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the expences'of the suit in the Exchequer, butthat agree* 
ment had not been strictly pursued by him, and con-> 
sequently he recovered for the money actually laid out 
by him to the Defendant's use^^ on evidence of his con- 
nection with the Defendant in that suit, and the ob- 
ligation of the latter to pay, That case, therefore, pro- 
ceeds on the ground that there i¥as no special agreement 
still subsisting and in force between the Plaintiff and De- 
fendant on which the former was entitled to recover. 
In this case, if we were to allow the Plaintiff to go into 
the evidence which he offered, it would amount to sajf 
ing that there was no evidence of a subsisting special 
agreement, lyhen in truth there was such evidence, 
The consequence of such a rule would be to intro- 
duce the means of practising great surprise upon Dei 
fendants. 

Per Cprianiy Rule discharged, 
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(IN THE HOUSE OF LORDS.) ^— v-' 

Peteic Isaac T^heSlIusson Esquire; Geor<je Junenstk. 
WooDFOtiD TiiELLussON Esquire, Charles 
Thellusson (the Elder) Esquire, Ann Thel- 
Lu^soN Widow, The Honourable Augustus 

: Phipps and Maria his Wife^ William 
LuKiN Esquire and Ann his Wife, late Ann 
Thellusson Spinster, and Augusta Char- 
lotte Crespigny Widow, v. The Reverend 
Matthew Woodford Clerk, Emperor John 

. Alexander Woodford Esquire, James 
Stanley Esquire, William Thellusson, 
Frederick Thellusson, Edmund Thel- 
LussQN, Alexander Thellusson, Arthur 
Thellusson, and Thomas Thellusson, In- 
fants, and His Majesty's Attorney-General. 



pETER THELLUSSON, Esq., by his will dated Devise of real and 

the 2d of April 1796, after directing his debts to be personal estate to 
paid, and bequeathing certain specific and pecuniary ^«*«««> their hebs, 

^ \ . '^ "^ executors, andad-^ 

legacies, gave, devised, and bequeathed to the Respon- ministrators in 
dents, Matthew Woodford, James Stanley, and Emperor t™s*> *<> lay <>«* 

the personalty in 
land, and during the lives of the testator^ sons,^., 1?., and C, and of his grandson D,, the son 
of A.f and of such other sons as^. then had or might have, and of such issue as !>. might have, 
uid of such isstte as any other sons of ^. might have, and of such sons as B. and C. might h^ve, 
and of such issue as such sons might have as should be living at the time of the testator's decease, 
or bom in due time afterwards, and during Uie lives and life of the survivors or survivor, to 
receive the rents and profits of the real estate devised and to be purchased, and lay out the same, 
from time to time as tliey should arise, in land ; and, after the death of the survivor of such"" 
persons, to divide the whole into three lots, and to convey one to the eldest male lineal de- 
icendant of each of |iis three sons in tail maje, with remainders to the second and third, and 
ever other male lineal descendant, with cross remainders in tail male ; remainder to the trustees 
in fee, upon trust to sell and pay the produce to the king, to be applied to the use of the sink- 
ing fund, as should be directed by parliament. This is a good devise at law, and equity will 
enforce the trusts. 

John 
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Jtohn Alexander TVoodfordi^ tbeir heirs and assigns^ nil 
capital messuage jxi Plaistow ifx the county of kentj afid 
the famiturej books^ horises, Sfd in trust to permit his 
wife.to hold and enjoy them during Jh^r widoAvhood^ and 
gave her other legacies, all which beqiiests were to be in 
satisfaction of dower ; he then directed that On the death 
or marriage of his wife, the trustees should sell the estate 
at Plaistow with the fiirniture and dth^r articles giVen to 
lierj and that the money produced* by th^ safe should be 
considered as part of the residue of his petsonal estate) 
tlienjafter other devises andlegaeics, he gave and devised 
all his manors^ messuages, lands, tenements, and here-* 
ditaments at Droudsworih and certain other places in the 
cbunty of Tork^^i^ the advowsoti of the church ofMaif 
in that county, and all the lands and hereditaments for 
the purchase whereof he had entered into any contracts 
in writing, with the benefit of ^uch contracts^ and all 
other his real estates, unto aild to the u^ of the said Mat* 
ihezi: Woodjvrd^ James Stanley^ and Emperor John Alex* 
nndcr J^^boc[/br£/,,thcif heirs and. assigns forever, uponthe 
t r ujsls thereinafter mentioned . And as to the rest, residue, 
and remainder of his personal estate^ he gave alid be* 
queathed the same to the same trustees, their executors^ 
administrators, and assigns, lipon trust that they should 
as soon as conveniently might be after his decease, invest 
the same in the purchase of freehold estates of inheritance 
in fee simple, or of copyhold estates of inheritance in 
England {^o that the copyhold estates did not exceed one* 
fourth in proportionof the whole of the prenfises dirieded 
to be purchased ),up6n the trusts thereinafter mentioned ; 
and he directed that his trustees, their heirs jtnd assigns^ 
should stand seised of the real estates devised to them, and 
of the freehold and copyhold estates directed to be pur- 
chased,"upontrustthatthey,thesaidil/a/iA€& /rooe(for(^^ 
James Slanlej/^ and Emperor John Alexander Wooifcri^ 
and the survivors and survivor of them, and the heirs and 

assigns 
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assigns of such survivor, do. aud shall) from time to time 
fluringthc natural lives ofmysomPeterlsaac ThelUfssorij 
, €T€org€WoodfordTh€Uuss(mjBndC/iarlesThellussonfVind 
cf my grandson Jio^M r/j€fli«ijaw,son of mysaidson Peter 
Isaac T^Unsson^^ind of such.pther sons as my;»aidson 
JPeterlsaacTM^Uusson now has or may have, -and of such 
tssueas qiysaid grandson«7b/enTAe//iw^o«may haye,andof 
»uchissu«asaHypthersonsofmysaidsonP€(^/;saflcrAe/^ 
tusson may have, and of such sqns as.mysai^ sonsGcorjpc 
H'bodfordThcUmfonsLiidCharles TJieilussomxmyh^aivey^nd 
of such issue as such sons may have as shall be living at 
tfic time of my decease, or born in due tinae afterwards, 
and during the natural lives and life of the surviyors.and 
survivor of the several persons aforesaid, collect an4 tcr 
ceive the rents and profits of the manors or Iprd^hips^ 
niessiiages,.lands, tenements, and hereditamenis herein* 
before by me devised, and so to be purchased as aforp- 
said ." The lestator. thejo^d^rected that his trustees should 
from time to time invest the money to arise from such 
jTents and profits m suchpurchascs ashe had thereinbefore 
directed to be made with his personal estate, and that 
.they should from time to time collect, receive,Iay out,and 
invest the rents and profits of those estates in the same 
manner ; and he directed his trustees from time to time to 
cut such timber upon the estates devised and to be pur- 
chased as should be fit to be cut, and to sell the same and 
invest the money arising by such sales in such purchases 
as were thereinbefore directed to be made with his per- 
fiOjtml estate, and the rents and profitsof the real estates 
devised and directed to be pu rchased^; and he empowered 
the trustees to niake leases, and generally to act in the 
management of the trust estates as if the same were their 
own. He then directed, that after the decease of the 
several persons-duringwhoseli ves the ^ents and profits of 
the estates devised and to be purchased were directed to 
accumulate, an equal partition should be made by his 
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trustees of the estates, and that the whole thereof shoiild 
be divided iiito three lots of equal value, or as near there- 
to as possible ; and as to the first allotment directed as fol« 
lows : ^' I do hereby direct that the premises contained in 
one of such allotments shall be conveyed to the eldest 
male lineal descendstnt then living (and who shall be en« 
titled to the first choice of such allotments) of my said 
son Peter Isaac Thellusson iil tail male , with remainder to 
the second, third, fourth, and all and ef ery other mate 
lineal descendant or descendants thenliving, who shall be 
incapable of taking as heir in tail male of any of the per- 
sons to whom a ^rior estate is hereby directed to be li-^ 
mited, ofmy saidson Peterlsaac 3% c/^iiwow, successively 
in tail male ; with remainders in equal moieties to the 
eldest and every other male lineal descehdiant6fd6scend- 
antsthenlivingof mysaid sonsGeorg^ WaodfardThetlusson 
and Charles Thellusson^ as tenants in common, iiT^il male^ 
in the same manner as hereinbefbre difetted with respect 
to the eldest and every other male lineal descendant or 
descendants ofmy said son Peter Isaac Thellusson^ wit& 
cross remafnders between or among such male lineal de*- 
scendants as aforesaid ofmy said sons George Woodford 
Thellusson and Charles Thellusson in tail male ; Of, in case 
there shall be but one such male lineal descendant, theft , 
to such one in tail male ; with remainder td'the Use of 
them the said Matthew Woodford, James Stanlet/,, and 
Emperor JohnAlexander frcwM//brrf,theirheirs andassigns 
for ever, upon the trusts and to and for the intents and 
purposes hereinafter mentioned, expressed, and declared 
of and concerning the same.'* He" then directed th? 
estates included in one other of such allotments to he con- 
veyed to the use of the eldest male lineal descendant then 
living (and who was to have the second choice ofsuci 
allotments) of his son George Woodford TheUussonisitisSi 
male, with similar remainders to the second, third, fourtbi 
and every other male lineal descendant or descdtdanCs 

theo 
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thenliving of the s2iidGeorge TFoodfordThellussomvLCCies" 
sively in tail male ; and with similar remainders in equal 
raoities to the eldest and everj^ other male lineal descend-* 
ant or descendants then living of the said Peter Isaac 
Th ellussoheifiA Ch arles TheUusson^^^ltn^skt^in common in 
tail male^ with similar cross remainders j and with the 
ultimate remainder ija the same manner, to the use of the 
trustees in fee simple, uJ>on thetrusts thereinafter men* 
tioned. He then directed the estates included in the re- 
maining lot to be conveyed to the use of th^ eldest male 
lineal descendant then living ofhis said son Charles Thel*^ 
lusson in tail male, with similar remainders to the second^ 
third, fourth, and every other male lineal descendant or 
descendanjts then liying ofhis said son Charles TheUusson 
successively in tail male ; with remainders in equal 
moities to tlie eldest and every other male lineal descend- 
antor descendants then living of the s^LidPeierlsaacThel* 
lusson and George WoodfordTheUussonj as tenants in com- 
mon in tail male, with similar cross remainders, and with 
*the ultimate remainder in the samemannertotheuse of 
the trustees in fee simply, upoa the trusts thereinafter 
mentioned. And he directed that his trustees, their heirs 
or assigns, should stand and biesciis^dof theei^tesby him 
devised and so to be purchased as aforesaid, upon failure 
of male lineal descendants of his said sons Pet^r Isaac 
TheUusson^GeorgeWoodfo^^dTheUussohySo Charles ThcU 
lusson as aforesaid, in trust to sell all the said estates, and 
to pay the money \o arise from the said sales unto His 
Majesty, his heirs and successors, kings and queens' of 
England^ to be applied to the use of the sinking fund in 
such manner as should be directed by act of parliament. 
He then empowered the trustees to invest money in the 
stocks or in any government or real securities, until 
convenient purchases could be found) ^or a sufficient 
sum of money be accumulated to make proper pur- 
chases, and declared that the interest, dividend, and 
Vol. !• N. R. C c annual 
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annual produce of the said stocks^ funds^ and securities . 
sbould accumulate in the same manner and for the same 
purposes as the r<?nts and profits of the lands to be pur- 
chased as aforesaid were thereinbefore directed to ac- 
cumulate. The testator then ordered that his trustees 
should never permit a larger sum thaiji 500/. to remain, 
at any one time, in the hands of any private banker ; but 
that all the monies which they should receive, exceeding 
thatsum, should, when received, be paid into the Bankof 
jEwg-/aiM/,and remain thereuntillaidoutas before directed. 
He then made certain provisions for the appointment of • 
new trustees in the room of any trustee dying or declining 
to act. And with respect to the advowson of the church 
otMarr^ and any other advowson belonging to anyother 
estate that might thereafter be purchased by his trustees, 
he directed that his trustees should, as the s^fne should 
respectivclybecome voidjpresent aproper person thereto, 
who should for that purpose be nominated by <meof his 
told ^ons in rotation, theeldest having the first nomina- 
iion,'and the like nomination to be made by the eldest 
male lineal descendant of h is ^aid three sons respectively, 
inthe orderand rotation aforesaid,if he should be capaj)Ie 
bylawof makitigsiich nomiiiation wh^n the church should 
become vacaiit^ or in due time afterwards ; otherwise the 
eldest mttle lineal descendant pf the next brother was to 
Jjresent to such living ; and if, when such livings should 
hecomt void, or in due tiine after^ards^ no male lineal 
desti^ndant of any of his said'soh^ should be capable of 
presienting thereto, he directs hk trustees for the time 
being to present tto them. The testatorthen directed, that 
^rom the time when any persoii should become entitled 
to any tshare of the estates, they, and all persons x^laim- 
ing undet them, should frohi thenceforth use the sur- 
ttame of Thellussthfi only ; and in default thererf, he di- 
it^cted that the estates should be sold, and that the money 
aUfiing from the. sale of tiiem should: be paid to His 

• ' Majesty, 
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Majesty, his heirs aYid successors, kings and queeny of 
England J to the use of the sinking fund, in such manner 
as should be directed by act of parliament* 'He then 
directed that in case he should in his lifetikhe enter into 
any contracts for the purchase of any lands, tenements^ 
or hereditaments,and should dieiefore the necessary con- 
vey anceswere executed,aU such coi^tacts should be com-^ 
pleted and carried into execution by his said tftistees after 
his death, and that the purchase-mOiriesfprtheftifehodd 
be paid by them out of his personal estate, and that the 
deeds and conveyances should be made to them, tlieir 
l^eirs, and assigns ; and that they should stand and b6 
seised and possessed of aiUatid singular the prfekiis^^ tobe 
conveyed to them, upbii', under, and subject to such and 
the same uses,trusts,limitatibns,p'rovisx)es,and (Conditions 
as were by liis will declared oftheestttt^stWeifeby directed 
to' lid purchased with the aforesaid -residue of his efiitate 
and effects in manner thereinbefore mentioned . And he 
appointed his three trustees and his wife executors and 
exei^trix of his Tfill; 

The said Pe^erTAe/i?wwo«departedthis life on the 21st 
day of Jult/^ without altering or revoking his sdid wilL 
At the time of his decease, Lis wife aijd his said three 

sons by her were living, Thesaid PefcrJ^aac Thellusson 

f • 

'was his eldest son and heir at law, and was then of the 
age of S6 years ; the said George Woodford Th ellusson was 
his second son, and was then of the age of 33 years ; the 
^id'Ckarles Thellusson wsls histhirdson, andwastfaenof 
the age of 28 years. His said three daughters were 
living. Maritty the eldest of them, was married to the 
said Augustus Pkipps ,• Ann (now the wife of the said 
William Lukin and Augusta Charlotte (afterwards the; 
wife, and now the widow of the said Thomas Champion 
' Crespi^y) were both then unmarried . The said Peter 
Isaac Thellusson^ at his father's decease, had issue John 
JTieUussoriyihen of the age of 1 lyears 5 GeorgeThelliisson, 
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then of the age of six years ; Henry Thellussonyihen of the 
age of five years ; Frances Thellusson^ then of the age of 
seren years ; and Caroline Thelliisson^ thpn of (he age of 
four years. The said George Woodford Thellusson^ at his 
father's decease^ had issue two daughters, Mary Ann 
Thdlusson^ then of the age of seven years ; and Georgiana 
TJieUussoHy thenof thje age of two years. The said Charles 
Tkdlussonihe elder, at his father's decease,had issue one 
child tJharles Thellusson^ then of tlie age of five months. 
At the time of tjie decease of the said Peter Ttiellusson the 
wifeofthesaidPr^er/^aacrAe/to^o^i^waswithchildjand 
was soon after delivered of twin-bom sons cailled WU' 
liani and Frederick. The said James Stanley renounced 
the executorship, and declined acting in the said 
trusts of the will of the sajd Pe^er Thellusson^ and 
executed an. instrument disclaiming the same. The 
property pf the said Peter Thellusson^ which he made 
subject to the accumulating trusts of his will^ con- 
sisted of real estates in England pi the annual value 
of 4500/., and of some real estates in the West Indies. 
and of personal property estimated at above 600,000/. 
Some time after the deccaseof the said Pelc^r TA^/- 
/i/^^owj two suits were iij^stitutedinthe Court of Chancery 
respecting his will ; one of them was upon a bill filed by 
his widow and children against th6 acting trustees and ex- 
ecutors of his will, and against the two sons of the said 
Peter Isaac Thellussonhorn aftcrthe testator'sdecease,and 
also against the Attorney-General, praying to have the 
trusts of the will declared void, and the real estate con- 
veyed to the said Peter Isaac TheUusson as heir at law 
of the testator, and the personal estate divided among the 
Plaintiffs, according to the statute of distribution ; the 
other of the suits was instituted upon a bill filed by the 
acting trustees and executors of the will of the said Pettr 
TheUusson against all the other persons who were parties 
to the first suit, praying to have the trusts of the will estt- 

blishrf 
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Wished and carried intoexecution, and the necessary di- 
rections given for that purpose. Both the originalandcross 
cause came on before Lord Loughborough assisted by Sir 
RichardPepperArdenMdi^iexo{\\\eRo\h^M r J ustice J5w/- 
/er^andMr. Justice Laurence in Lincoln^s /;7wIIall,onthe 
5th oi December 1798, and were heard by his Lordship on 
that day and several subsequent days. On the lOthofFeb* 
Tuary 1802, his Lordship pronounced his decree in both 
causes,and thereby dismissed thebillin the original cause, 
so far as it prayed that the limitations anddispositions con- 
tained in the will of the said Peter Thellusson of and con- 
cerninghis said real estates, and the general residue of his 
pft*sonal estate, and the rents, issues, and profits of such 
estates, and concerning the estates directied to be purchas- 
cd,and the rents and profits thereof, an#the trusts thereof, 
might be declared void : and his Lordship in tlie cross 
cause declared that the will ought to be established and 
the trusts of it performed and carried into execution, and 
declared the devises and limitations of the estates cpn- 
tained in the will to be good dnd valid in law, and de- 
creed and gave directions accordmgly . The said Peter 
Isaac Thellusson^ after the said decree, had three soas 
bom, viz, Edmund Thellusson^ Alexander T'hellussony 
and Arthur Thellusson; 2ind the ssiid Charles Thellusson 
(the elder) also had one son born, viz. Thomas Thellussony 
all of whom were made parties to the said suit and pro- 
ceedings ; and the said Ann^ one of the testator's three 
daughters, after the said decree, intermarried with the 
said William Lukin^ who was likewise mode a party to 
the said suit and proceedings. 

The appellants apprehended they were aggrieved by 
thejs^id decree,because it dismissed the bill in the original 
cause, so far as it prayed that the limitations and dispo- 
sitions contained in the will of the said Peter Thellussony 
concerning his real estates, and the general residue of his 
personal estate^ and the estates to be purchased ui^der the 

C c 3 trujste 



1805. 



Thellusson 
and Others 

WaODFORD 

and Others. 



366 



CASES IN TRINITY TERM 



1805. 



Thellusson 
and Others 

r. 

WOODPORD 

and Others* 



trusts ofhis will, and the rents, issues, and profits thereof, 
might be declared void ; and because in the cross cause his 
Lordship directed that the trusts of the will ought to be 
performed, and declared the devises and limitations of 
the estates contained in the will to be good and valid in 
law ; and so far they appealed from it, for the following 
^Reasons : 

That the trust, attempted to be created by Mr. TheU 
lussofis will, being of the class of executory trusts created 
by will,must depend for its validity on its being instituted 
for those purposes, and limited within those boundaries, 
which the law prescribes for trusts of that description; 
but it was neither instituted for those purposes, nor li- 
mited within those boundaries. 

1st. It was noftnstituted for the purposes which the 
law prescribes for those trusts. The nature of it wasto 
create an equitable estate of inheritance, ccmunencing at a 
future time, without limiting an intermediate equitable 
estate commensurate with the interval. By the old law, 
limitations of this kind-were illegal. For the purposeof 
entibling parties to provide for those reasonable occasions 
of families, which could not be provided for except by 
allowing future estates offreeholdtobe limited without 
a limitation of such a previous intermediate estate, they 
were first admitted intowills ; andafterwards when uses 
were introduced, the usTes raised by them were admitted 
among those which on account of the fairness and utility 
of their object, courts of equity thought binding on the 
consciences of trustees, and the performance rf which 
they would on that ground compel by a subpcsnd. Thus 
the circumstance oftheirbein^createdforthefneritorious 
purpose of providing for the reasonable occasion&of fe- 
miiies, was the ground on whiclf the uses raised by these 
limitations were admitted among those which dourts of 
Equity would execute ; and of course, if they were not 
created for a purpose of that nat^, thegroimdfiMr.the 
*• » inter- 
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present case there was nosuch g^roand : Mr. Thellu.sson's '^— >/■— ' 

. , . . . . Thellussok 

i¥ill IS morally vicious, as it wasa contrivance of a parront ^and Qt^is 

to exclude every one of his issue from the enjoyment evea *• 

of the produce of his property dunng almost a century ; and Others, 
and it is politically injurious, as during the whole of that «* 
period it makes an immense property unproductive, botli 
to indiv^iduals and the community at large ; and by the 
time when the accumulation should end, it would have 
created a fund, the revenue of which would be greater 
than the civil list, and would therefore give its-possessor 
the means of disturbing the whole oeconoray of the coun- / 

try. The probable amount of the accumulated fund, in 
the events which have happened, was stated in the Appel- 
Iant^sbitl,andsiidmittedinthBanswer,tobe 19,000,000/. ; 
and in case any of the persons answering the description 
of heir male, when the period of suspence ends, should be 
a minor, and his minority should continue 10 years, it 
would increase the amount of that third to the sum of 
10,802,373. ; so that if the whole property should center 
in one person, and that perjson should have a minority of 
10 years, afker the end of the period of suspence, (a cir- 
cumstance by no means improbable, particularly as Mr. 
George Woodford TheUusson has been long married and 
has no son,) the whole accumulated fund would amount 
to3«,407, 120/. 

3d. The trust was not confined within that boundary 
which tl\e law prescribes for trusts of that description, 
(even though it be admitted that all the lives, during 
which the accumulation was to be carried on, were in e^« 
istence at the time of Mr. TheUusson^ s decease,) as one 
circumstance, which materially affects the period of 
suspence, and which enters into every case in which 
• the suspence of property. Jias been held legal^ dofes not 
• enter into the present case. 
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In examining the cases decided on limitations of this 
kind, it will appear that in every one of them all tKe 
lives, during which the period of suspence was directed 
to be carried on, were evidently the lives of persons im- 
mediately connected with or immediately leading to the 
person in whom, under the trust first limited to take eflFect 
at the end of the suspence, the property was' to vest. 
Thus (to instance the two cases in which the accumu- 
lation was supposed to have been furthest carried on) 
in that on Lady DenisorCs will (a), Miss Midglet/^ during 
whose life the property might be in suspence, was the 
mother of the second son tp whom the property wis de- 
vised ; and in Long v, Blackcdl (b)^ the testator's post- 
humous son was immediate ancestor to the heir in whom 
the property was directed to vest ; but in the present, 
case, not one of the first lives has an immediate connec- 
tion with, or immediately leads to the person benefited. 
In the sense we ai'e' speaking of, the life of any stranger 
was equally connected with and would equally lead to 
^^ the respective male descendant of the testator's son," 
as the lives assigned by him, for the period of suspence. 
A material difference therefore in a point, considerably 
influencing the purpose and boundary of the suspence, 
jexbts between the present and all the decided cases. 

3d. The use made by Mr. Thellusson of the rule, allow- 
ing a suspence of the absolute ownership of property to 
be carried on for any number of lives in being, is a fraud 
on the rule. 

It is a maxim of law, which admits of no exception, 
that nothing shall be effected by indirect means, which 
cannot be done in a direct manner. Now a possible 
suspence of property for 25 years was held to be void in 
Sir John Lade's case (c) ; and in the late case otProdar 

(a) In the Register Book, under (b) 7 Tmn Rep. 100. 
the titl€ Harrismv, Hturrison, n Juhj (c) Lade v. Holford, Ambl 479. 
17^26. 3 Burr, 1416. 
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V. The Bishop of Bath 8^ Wells f aj, the Court of Common 
Pleas unanimously decided againstthelegality ofa poss- 
ible suspence of property for24 years. Wherepropertyis 
suspended through the medium ofjives, if the lives be 
those of persons coimected with the ultimate owner, the 
persons, whose lives form the period of suspenee, will 
generallybe the parents of the parties ultimatelybenefited, 
and will not therefore be more than one or two lives at 
the utmost. Now the probable duration of one or two 
such lives falls short of 21 years ; but if an unlimited 
number of lives be takcn^ tliey will reach a century. It 
is observable, that the probable d urat ion of the lives as- 
suriiedbyMr. T/ze//i/55o/i reaches 70 years. Thus, there- 
fore, if the rule be taken to extend to any number of 
lives^ it. will follow, that though, where a number of 
years directly constjitute the term of suspence, property 
cannot be suspended from vesting absolutely during 25 
years, according to tlje determination in Sir John Lade*^ 
case, or during 24 years, according to the case of Proc^^r 
v. The Bishop of Bath 8^ Wells, yet by assigning for the 
period of suspence a number of lives, whose average 
duration is equal to a given number of years, and thus 
inditfectly making years not lives to constitute the pe- 
riod of suspence, property may be suspended for a whole 
century ; and the present will be cited on future occa- 
sions, as a case in point for extending the period of sus- 
pence to 70 years. Thus Mr Thellusson's will is a fraud 
on the rule. When^ in the Duke of Norfolk's case (h)y 
Lord iVb//i;?gAam pronounced for the legality of an exe- 
cutory limitation, which kept the absolute ownership of 
a terra of years in suspence for one whole life, and there- 
by extended the period allowed for the suspence of a term 
beyond what had been settled for it in the preceding 

(a) '2 IL Bl 3o8. 104 and Lord Nottingham's 3IS. 

(h) 3 Clian, Ca. i. 2 Chanc. Rq>. Rep. iu Mr. Hargravt's possession. 
229. 2 Freeman, 72, 80. Pollcxy 
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case of Child V. Baijki/ (a)y the possibility of the abnse of 
thatextensionofexecutorylimitationwasstronglypressed 
upon him ; and he ansrwered it in these remarkable words^ 
" It has been urged at the bar, where will you stop, if 
you do not stop at Child and Baylei/^s case ? lanswer, 
I willstopevery where when any incoavenienceappears ; 
no where before. It is not yet resolved, what are the 
ntmost bounds of limiting a contingent fee upon a fee ; 
and it is not necessary to declare, what are the utmost 
bounds to a springing trust of a term : whenever the 
bounds of reason or convenience are exceeded, the law 
will quicklybe known." TheusemadebyMr-r/ieZ/wssow 
of the rule is, both in a private and public view unreason- 
able and inconvenient : and is still more objectionable, 
as by carrying on indire(;tly an accumulation forTOyears, 
which directly could not be carried on for one-third of 
such a number of years, it is a fraud on the rule itself. 
Thus,therefore,the time pointed outby LordiVb/Ztwgf Aowi 
is come ; and it is necessary that it should be known, that 
the rule is to be understood with jthis limitation, that 
whenever, from the number or quality of the lives chosen, 
it is evident that accumulation, and not a fisunily purpose, 
is the object of the trust, the bounds of the reason and 
convenience of the rule are exceeded,and a fraud has been 
practised onf the rule . It is objected to this conclusion, 
that any enquiry into the reasonableness, c<Mivenience,or 
fairness of the use made of the rule must lead to uncer- 
tainty, and to an exercise of discreti<m which the Bench 
has always disclaimed ; but this does not follow. As 
muth uncertainty and as great ah exercise of discretion 
attends all decisions upon unt;onscionable contracts, a3 
will attend decisions on the reasonableness, convenience, 
and fairness oi the use made of the rule in question. A 
contract may be objectionable for its unreasonableness 
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ofeither to such a degree as will induce a Court of Equity ^^*— -v-— ^ 
to rescind it : but still there is a degree in which Equity and Others 
will interfere. ^^ To set aside a conveyance, there must," ^' 

Lord r/iz^r?oty saidinthecaseofGajywuev. jRfea/owffl^, ^^ and Others. 



# 



^^ l^e^an inequality so strong, gross, and complete, that it 
must be impossible to state it to a man of common sense 
without producingan exclamationof the inequality of it . " 
So in respect to the rule in question, it may be liiuch 
abused, without a Court's being justified in taking notice 
of the abuse ; but when the abuse is so strong, gross, and 
complete, that every man of common sense, to whom it is 
stated, must exclaim against it, t]ie case supposed by 
Lord Nottingham is come, and Equity will interfere to 
set it aside. That the rule h^ been strongly, grossly, 
and completely abused in the present case, appears not 
to be doubted. 

4th. The trust is not limited within those boundaries 
which the law requires for trusts of this description, be- 
cause the will attempts to protract the accumulatioiv 
during the lives of persons unborn at the time of the tes- f 

tatof 's decease, the testator heis^ing selected for that pur- 
pose the lives of such persons as might not be born till 
^ithin due time after his decease ; and the persons thus 
described cannot be considered as persons actually born 
in his lifetime. 

It is true that for some purposes as at the common 
law, to take by descent and by 10 ^ 1 1 William 3. c. 16. 
to take by way of remainder a child^who is in ventre sa 
mere when the estate designed for him would devolveup- 
on litm if he were born, becomes entitled to it after he is 
bom^ and may then enter upon it and divest it from the 
first taker. But his title to enter upon the estate after his 
birth isnota consequence of his supposed existence during 

(a) 1 Brown. CAaitg. Rep* 1. 

the 
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^^— v— ^ the time he was in ventre sa merey but because by his 

ThuMjUsson taking by descent, the law, at the instant of his birth , in- 
r. Vests him, though aposthumous child, with the character 

^ d^^'*^ of heir, and consequently with all the rights of heirship ; 

and because, when he claims by way of remainder, it is 
expressly provided by 10 <^ 11 Wil. 3. c. 16. that the re- 
mainder shall rest in him ilpon his birth. If the law 
considered him to exist before his birth, the freehold, 
during the time of his being in ventre samercy would be 
vested in Uim in the eye of the law, and for the purposes 
of law ; but that clearly is not the case ; for while he 
is in ventre sa mere the law vests the freehold in the inter- 
mediate taker, as heir, \with every right and burthen gf 
heirship, so that after the birth of the nearer heir he even 
retains the profits of the estates against him. That class 
of lives, therefore, which is now the subject of observa-. 
tion, neither had nor could have an existence, either in 
fact or in law, in the lifetime of Mr. TheUusson. It fol- 
lows, that by the admission of them into the term of sus- 
pence, the boundary, prescribed by law for the suspence 
of real property, has been exceeded. No cases, the sub- 
ject of which is real property, can be'mentioned in which 
a child in ventre sa mere has been held to be in existence 
for any purpose, except to limit the estate of the first de- 
visee, or for the actual benefit of the child himself, being 
the substituted devisee. In Bennett v. Honeywood («), 
hordBatkurst declared that the Court had never constru- 
cd a child in ventre sn mere to be actually born at the time 
of the death of the testator, except in the case of a devise 
to the children. Cases upon trusts of personal estates ^re 
not applicable to cases of the present description arising 
on devises of real 6state» ; for those rules 6f law, respect- 
ing real estates, which require that an estate of freehold 
should be actually vested in some person, and therefore 

(a) AmbL 708, 

deny 
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deny a legal existence to a child in ventre sa mere^ even ^"-^v"— ^ 

for his own benefit, are in no wise applicable to trusts of ^d'others^ 
personal estate. The case of Long v. Blackall is the only ». 

case where the lawfulness of making a child in centre m Woodford 

_ ■ ^ and Others. 

mere a life, for the purpose of suspence, appears to have ^ 
been admitted; but that was a case of personal estate. 
Now as there is no law which denies a legal existence to 
a child in ventre sa mere, where personal estate is con- 
cerned, it seems (especially where, as in Long v. Blacks 
ally it gives effect to a provision made by a parent for a 
child) that there is strong ground to contend , that a child 
in ventre sa mere shall^ in the eye of the law be sup- 
posed to exist for his own benefit, and that tl>ere should 
be a strong disposition in the Courts to favour such an 
argument ; but in the present case, from the impossibility 
of supposing the freehold to be in the child while in venire 
sa mere, the argument is wholly inadmissible. Admitting, 
however, that the lives in question were, for some pur- 
poses of law, in existence in the lifetime of Mr. Tliellussonj 
they certainly were not in existence for the use he made 
of them. In. the cases where the nine months haW been 
mentioned, as a period allowed for protracting the sus- 
pence c^f property, it isi generally added that the nine 
months were allowed for the sake of the posthumous 
child intended to be benefited by the protraction; but 
a single instance cannot be produced, where the nine 
months have been added for any other purpose ; and 
perhaps an instance canhot be brought, where the Courti^ 
have had occasipn to mention the nine months without 
adding at the same time, that they were allowed merely 
for the benefit of the posthumous child . Then how does 
the arg ument stand ? A posth umous child is in fact un-^ 
born at the testator's decease ; the law allows that, when 
after his birth he answers the character of heir taking by 
descent, and also in some cases especially provided for 
by act of parliament, his being in ventre sa mere shall not 

deprive 
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^•^^"^^'^^ time of its devolution^ he would have been entitled. To 
and Othew argue ffom this that for all purposes, and particukurly for 
^ ^^^ purposes which, as in the present case, operate to their 

andMoSieff! "^ prejudice^ posthumous children shall, in the supposition 

of law, be thought in existence, is unjustifiablci ^ 

6th .In other respectsjthe suspence evidentlyextends be- 
yond the lives of persons in being at the testator's decease. 
The classes of lives are destribed by the testator in the 
following words t 1 st . " During the natural lives erf my 
sonsPeterlsdac Thellusson^ George WoodfordTkellusson^ 
and Charles Thellusson. 2(1 . And of my grandson John 
Thellusson^ son of my said son Peter Isaac TheUusstm. 
3d. And of such other sons-as my said son Peter Isaac 
Thellussonriovf has ox majhhve. 4th. And bfsuch issue as 
mygrandson Jb/m r/ic//i/^50/7,sonofmysaidsonPef tfr/saac 
Thellusson^ may have. 5th. And of such issue as any other 
sons of my said son Peter Isaac Th eltusson may have. 6th. 
And of such sons as my said sons George Woodford TheU 
HussonmxA Charles Thellusson' may hare ^ 7th. And of 
such issue as such sons may have, as shall be living at the 
time of my decease, or born in due time afterwards!" 

The question is, Whether all the lives mentfbned ia 
this part of the will must necessarilyjiave been in existence 
in the lifetime of the testator, or whether some of them 
might come into existence after his decease? On the last 
supposition the devise is evidently tooriemote . Nowunless 
the words in the 3d, 4th , Sth, 6th, and 7th members of the 
sentence are restrained by the qualify ing words, ** as shall 
" be living at the time of my decease, or born in due tune 
afterwards." which are introduced at the end of the last 
member of tlie sentence, they manifestly extend to per- 
sons who might be born after Mr. ThellussorCs decease, 
^ut thequalifyingwordscannotjUponany principle either 
of grammatical or legal construction, apply io them.^ In 
common sense, by every rule of grammar, and according 

to 
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to every principle and precedent of legal construction, 
words of relation are always exclusively referred to the 
next immediate antecedent, unless such exclusive refer- 
ence embarrasses theisentence. But in the present case, 
tlie sentence will not ohly not be embarrassed by confining 
the reference in the last member of the sentence to the 
next immediate antecedent in that sentence, but the sen- 
tence will be embarrassed in an extreme degree, by ex- 
tending the reference to any prior member of it. It will 
not be embarrassed by confining the reference to the last 
antecedent in the last member of the sentence, for^ every 
member of the sentence will then be complete in itself ; 
every member will have its word ol* relation, and an an- 
tecedent word to which it explicitly refers ; but it will be 
embarrassed in an extreme degree by extend ing the refer- 
ence to the prior members of the sentence. The restric- 
tive words cannot be applied to the first or second mem- 
beisof the sentence, without making them absolute non- 
seuise ; this alone leads to the conclusion, that they were, 
not to be referred to the other members of the sentence, 
especially as without them, and standing by itself, each 
of those members i^ perfect. If the restrictive words are 
referred*o the third and fourth members of the sentence, 
one half of til^em must be omitted, or the reference will 
mq^ke them perfect npnsense ; for the words ^^, born in due 
time afterwards" can never be referred to the words 
^' now has;'* asitis^inpossiblethat a testator, speaking 
of sons living, when his will is made, can describe them 
as sons born in duetime after his decease. The fift^ 
member of the sentence is complete without the restric- 
tive woirds : they do not, however, make nonsense of it; 
but then they leave it altogether open, to the full force of 
the objection ; as by every rule of construction the re- 
strictive words, if they are applied to that member of the 
sentence, must be referred to the " sons" oientioncd in it, 
and not to the "issue of the sons," I.t is impossible to 
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suppose that a testator of tlic age of 64, at the time he 
made his will, should have had it in his contemplation to 
provide for the event of there being in existence, at the 
time of his decease, a son of an unborn grandson of his 
body ; yet to that supposition the reference of the restric- 
tive words, to the word " issue" in the fifth member of the 
sentence, necessarily leads. Nowif they are referred to the 
word " sons," the word " issue" is left unqualified ; and 
then among the li ves,duringwhich the period of suspence 
is to be carried on,^ must be reckoned all the issue of the 
sons, whenever such issue is born. It is apprehended, 
that this is the only admissible construction, and that 
the legal boundary of suspence is therefore exceeded. 

6th. Finally, the testator exceeded the bounds pre- 
scribed by law for the suspence of property, in the clause 
by which he directed the property to be invested in the 
funds till purchases could ht found. 

The proper and only legal mode of declaring tlie trusts 
of those investhients, for the purpose probably in the con- , 
templation of the testator, was directing the dividends 
and annual produce of them to be applied to the persons 
and in the manner in which, if lands were actually pur- 
cliascd and settled, conformable to the trusts, thte rents of 
them would be applicable. This the testator did not, but 
on the contrary, expressly directed the acciunulationto 
be carried on till the purchases were a,ctually made ; so 
that the beneficial ownership of the property would be 
suspended, not only till all the lives, during which it was 
directed to be accumulated, should expire, but during 
such further period of time as might elapse between the 
decease of the last surviving life and the completion of 
the last purchase. 

J. Mansfield. 

S. RoM^LLY. 
C. BuTLEB. 

The 
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The Respondents, Matthew Woodford^ Jame$ Stanley ^ 
and Emperor John Alexander Woodford j prayed that the 
decree might be affirmed, for the following Reasons t 

The validity (if the dispo^itidii made by the late Mr. 
Thellusson of tliat part of his real and pfer^onsll estate^ 
which was the subject of the appeal^ depends solely on 
the question, whether the period j during which he direct- 
ed the enjoyment of the property to be suspended, and tlie 
accumulation of the tents arid profits of it td be carried 
on and continued, exceeds the bounds allowed andestab-* 
lished by the laws of England for the suspension of the 
beneficial dominion of proJ)erty and the complete and 
absolute power of disposing thereof. As the law stood 
tit the time of Mt. Thellussoh's decease, it was perfectly 
settled that the absolute vesting of property might be 
lK)stponed, and the accumulation of it continued during 
the lives of persons in \)eingj and the life of the survivor 
df them, and for 21 year^ after the survivor's decease^ 
and a further number of months equal to the duration of 
pregnancy. Now theterm ofsuspence and accumulation 
directed by Mr. Thellusson is con^ned to the lives of 
personiS in being at the time of his decease, or born in 
due time afterwards, L ei inventresa mereoi his decease* 
and the life of the longest liver of them • and thuS, being 
confined to lives in existence at the death of the testator, 
or* to come into existence within the period of gestation 
immediately after his death, without any reference to any 
further number of years^ it not only does not exceed^ but 
it falls short of that boundary to which, according toes^^ 
tablished rules, it might have been lawfully protracted. 
AndiheRespondentSyEdmundThellusson^AlexanderThel" 
lussonyArthurThellusson^^ndThomasThellussonyheingin^ 
fants, submitted their rights and interests under the said 
will^ so far as they were or might be afiected by the said 
appeal;^ to the consideration of their Lordships; and in 
case their Lordships should be of opinion that the limit A^ 
Vol, I* N. R. Dd ti(m» 
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tii^ns in the said will might be modified and altered in 
such manner as to giye effect to the general intent of the 
testator, the said Respondents Immbly submitted that thej 
might eventually be entitled to tlie whp|e of or tp a share 
in the said testator's devised estates. 

A. PiGOTT, for the DpvisefSSi in Xrust, 

K. Richards. 

Ct Thomson, 



The Respondents, Witliam Thellusson and Frederick 
Thellussonybtmg infants, submitted their rights and inte? 
rests under the said will, so far as they were pr might b^ 
affected by the said appeal, to the consideration of theMT 
Lordships ; ai^d, in case their Lordships shpuld l>e ofopi? 
uion thf^t the limitations in tbeisaid will might tie modified 
and alter^ in suph a manner as iQ giye effect to (he ge« 
neral Intent of the testator, the said Respondents humbly 
submitted that they might eventually be entitled to th^ 
whole of or to a share in the said testator's devised estates^ 

T. M. Sutton, 
S, C, Cox. 



The Respondent, His Majesty's AttorneyrGene^al, 
trusted that the said decree might beaconed, for the fpl 
lowing, among other. Reasons ; 

1 . The only question is, Whether the testator has 
transgressed any of those rules of law or equity which 
were sanctioned and established by decisions of Courts of 
Justice at thp time whep he piade his will ? That i^n exe- 
cutory devise is good, which is to take effect iq ppsses- 
sion after the determination of any number of lives of per- 
,sons actually bom, and after the death of a child in ven? 
tre sa mere (allowing for the,period of gestation of such 
phild), is a rule which cannot now be shaken, without 
shaking the foundation of the law. In the present cas^, 
, on the determination of only nine lives, there ^ill be a 
ypsted estate in possession^ and the vesting therefore of the 

property 
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property in question is not postponed for a longer period 
than the law allows. Th^re is nothing in this case 
which in technical language tends to a perpetuity, -An 
estate may be limited to one for life, remainder to ano- 
ther for life, remainder to a third, and so on to twcniy 
persons for life ; nay a settlement has, by the directions 
of a Court of Equity, been made, limiting an estate to 
fifty persons in being for tlieir successive lives, and no in- 
convenience has ever been apprehended from sucli limi- 
tationfi* The rule has been laid down in plain and intel-. 
ligible terms, with reference to the very circumstance of 
the number of lives, that it does not signify how great* 
the number of lives is, for it is but for the life of the sur- 
vivor, and therefore but for the life of one person. A 
man may appoint 100 or 1000 trustees, and that the sur- 
vivor shall appoint a.life estate tliat would be within the 
line of a perpetuity. The Judges have never been aware 
of the difference? between one life and twenty lives. 
Every executory devise is good that does not tend to 
make an estate unalienable beyond the period allowed by 
law as to legal estates, which cannot be rendered unalie* 
nable beyond the time at which the remainderman, who 
ivas not in existence at the time of the limitation of ih^ 
estate, would arrive at the age of twenty-one. The 
Court has no criterion to judge of the inconvenience ari- 
sing from restraining the alienation of property by execu- 
tory devise, except by analogy to the restraint which the 
common law aIlo\Vs to be put on the alienation of real 
property fa). 

S. The notion that an executory devise is good or 
bad, according to the number of lives after which it is to 
take effect, never occurred to any Judge or Lawyer until 
the present case ; nor can such a notion be supported, 
unless it shall be determined that a Judge is to decide 
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. (a) Love v. JVindkoMy Sid, 450. bersttm, 1 P. f^ms. 333. Scutterwood 
3 Ch. Com, ^9. Humherstm v. Hum- v. Edge, Stdk. 229. i Br. Ch, C<u. 30. 

D d 2 upon 




380 



CASES IN TRINITY TERM 



1805. 



Thellusson 
and Others 

Woodford 
and Othei^, 



Bpoii the particular circumstances of each particular 
case, and that he is not to look for a general rule, but for 
particular instances in which the general rule has been • 
acted upon. In the Duke of Norfolk's case. Lord 
Nottingham^ so far from deciding upon the principle that 
executory devises must depend upon the rule of con- 
venience or inconvenience, has positively declared that he 
in,tended to confine executory devises and trusts within 
the limits of estates tail, and without any exception he 
gave the same limitation to executory devises and trusts ; 
the extent of the property, the cruelty or kindness of 
the disposition, cannot be permitted to operate upon the 
decision of a Court of J ustice. The intention of the tes- 
tator in this case is clear and certain ^ it is consistent 
with the rule of law ; that intention cannot be controuled 
by ideas of its fitness or unfitness, of its policy or impo- 
licy ; the intention of the testator is consistent with the 
settled rules of law at the time when his will was made, 
and therefore the will must be established. 

Si The objection that the doctrine of executory 
devises is not s^pplicable to a trust of accumulation is 
totally unfounded ; the attention of a Court of Equity 
has been frequently directed to a trust of accumulation. 
There are many cases in which accumulation has been 
directed by theCourt,becausethetestator has expressly di- 
rected it (a) 5 others in which it has been directed, because 
the will contained indications of such an intention (b) ; and 
others, in which the attention of the Court has been so 
particularly called to the legality of the accumulation 
directed, as to fix the period beyond which' such accunm- 
lation was not to extend ; the objection has never been 
before made, even in argument, except in the case of Lady 
Dennisoris will, when it was raised in argument but 
without success (c) ; it has always been considered in 

{a) Hopkins Y.Hopkins, Cos, temp. 485. 
Talbot, 44. (c) Hmrison v. Harrison, HXstJult/ 

(b) Gibsm V. Ld. Jtwanford, 1 Ves, 1786. 

the 
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tlie power of a testator to direct an accumulation of the 
rents and profits of bis estates for the same period * of 
time during which the law allows a testator to render his 
estate unalienable. If that isnot theperiod during which 
the trust of accumulation is to continue, what other 
period is to be substituted ? May the accumulation be 
permitted for one life, or for three lives, or for twenty ? 
Different Judges ^may entertain very different opinions 
upon the subject; ; one good life may be more than equal 
to fifty bad lives. The rule, therefore, which can neither 
be extended nor contracted, is laid down by the law, and 
is, that accumulation may go on during that period of 
time during which the law permits the estate to remain 
unalienable ; the law does not r^ard the quantity of 
property accumulated, but anxiously provides that, whei^ 
accumulated, it shall not remain unalienable beyond a 
period clearly marked out and defined. 

4. With respect to the objection, that achild in ventre 
sa mere is not a life in beuig for the purpose of suspending 
the absolute vesting of an estate, it is clear that such 
children are considered by law as in being, for a variety 
of purposes ; they are considered as in being at the death 
of an intestate, in order to be entitled to take under the 
statute for distribution of intestate estates; they are 
capable of taking by descent estates in fee simple or in 
fee tail. It is admitted that they are to be considered as 
in being for such a purpose as the present. The whole 
foundation for the argument, that such children are to be 
considered as in being for their own benefit only, rests 
upon some words which some reporters of decisions hav^ 
ascribed to Judges whea delivering their opinions upon 
claims made by such children ; but these words, if they 
are used in those cases^ by no means negative the propo- 
sition, that such children are in being for all purposes ; 
there is no reason for confining the rule, they are entitled 
to all the privileges of all persons ; and it is reasonable 

Pd3 that 
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that they should be the means of conferring privileges 
upon other persons ; but the law considers such children 
as in being in cases in which they may be prejudiced ; 
they may be vouched in a recovery (a), though such 
voucher is for the purpose of making them answerable 
over in value ; they may be executors. Such a child was 
considered in being for such a purpose as the present, 
in Long v. BlackaU^ which is a complete decision on the 
very point. Supposing thatthe case ofLong v. Blackall 
has not settled the point, the words in the testator^s will 
" born in due time afterwards" aflbrd a principle of con- 
struction sufficient to maintain the point. Those words 
must be considered in construction of law as describing 
that period during wUicli persons may come ip, esse, for 
whose lives according to law the accumulation may go 
forward. 

5. With respect to the objection, that the words of 
restriction in the will <^ as shall be living at the time of 
my decease or bom in due time afterwards" are, accord- 
ing to just construction, to be confined to the last class of 
persons during whose lives the accumulation istobe,and 
cannot, according to the rules of construction, be carried 
tmck to any of the preceding classes . It is submitted that 
the clause of restriction cannot be disconnected from all 
the descriptions of persons whoselives are specified ; it is 
one sentence, and the qualification is applicable and must 
be applied to the whole. Strict grammatical construction 
is not the rule which governs in wilts, if the intention of 
the testator require a difierent construction : and this sort 
of construction applies to all cases whether the testamen- 
tary disposition be contrary to, or consistent with, what 
may be considered as worthy of favour. . The intention 
of the testator, if it is not inconsistent with the rules 
of law, is alone to be attended to. It is impossible io 
read the clause in question, with a view to discover the 
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toeaning df the testator^ without being convinced that the 
testator nidant to apply the restrictive words to all the 
members of the clause thdt should require such restric- 
tion ; the adding the reistriction, after the enumeration 
of the laist class of persons, was not beOause it was inten- 
ded to apply to that only^ but in order to avoid the fre* 
quent repetition of it* _^ 

6. As to the objection thatthe testator has exceeded the 
bounds prescribed by law for the suspence of property, 
in the clause by which he directs the property to be in- 
vested in the funds until purchases can be found, if 
such ohgection is now to be repeated, the §inswer is, that 
silch Is the case in every will where there is a direction to 
lay out an accumulating fund of principle and interest in 
lands. It is always in this way that, until the purchcute 
can be made, the money is to be accumulated, where an 
accumulating fund is to be made the ground of purchase; 
the interest and dividends, until the purchase is made, 
are never directed to be paid to the person who would 
be entitled to the rents and profits of the lands to be pur* 
chased^ 

£dw. Law. 

Sp. PERClVAti 
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'This case was argued on several days at the bar of the 
House by Monoid and RomiUy for the Appellants, and 
the Attorney *GefiLeral (Percival)^ the Solicitor^Greneral 
(Sutton)^ Pigatty Richards^ Alexander, and Cox^ forthe 
Respondents « After the argument, the following questicms 
were proposed to the Judges on the moticm of the Lord 
Chancellor (a). 

Isl* A testator by his will, being seised in fee of the 
real estate therein mentioned, made the following devise : 
*^1 give and devlie all my manors, messuages, tenements ^ 



(a) Lord EUon. 

Dd 4 



and 



884 



CASES IN TRINITY TERM 



1803. 



Thellusson 
tad others 

Woodford 
)uid Others. 



and hereditaments, at Brodsworth ip the county of Yori^ 
after the death of my sons Peter Isaac Tkellusson^ George 
Woodford ThcUusson^ and Charles Thellusson y and of my 
grandson John Thellusson^ son of my son Peter Isaap 
Thellusson^ and of such other sons as my said son Peter 
Isaac Thellusson may have, and of such sons as my said 
sons George Jfoodford Thellussonsaal Charles Tbeliusson 
may have, and of such issue as such sons may have, as 
shall be living at the time of my decease, or bom in due 
time afterwards, and^^ after the deaths of the survivors and 
survivor of theseveral persons aforesaid, to such person as^ 
at the time of the death of the survivor of the said 
several person^, shall then be the eldest male lineal de- 
scendant of my son Peta^ Isaac 7%e//2/5^07i and his heirs foe 
qver. — ^At the time of the testator's death there were seven 
persons actually born an^werin^ the description mentioned 
in the testator's will, and there were two in ventre sa mere 
answering the description, if children in ventre sa mere 
do answer that description ; all the said several persons, 
so described in the testator's will, being dead, and, at the 
death of the survivor of such seveiul persons, there being 
living one male lineal descendant of the testator's son 
Peter Isaac Thellusson, and one only : Is such person en- 
titled by law, under the legal effect of the devise above, 
stilted, and the legal construction qf the several words in 
which the same is expressed, to the said manors, messu*; 
ages, teneipents, and hereditaments, at Brdd^^worih ? 

gd . If, at the death of the survivor of such several per- 
sons a^ aforesaid, such only male lineal descendant was 
not actually bom, but was in ventre sa mere, Would such 
* lineal descendant when actually bom' be so entitled ? 



On thisday the unanimous opinion df the Jadges was 
pronounced by the Lord Chief Baron MacdonalDj 
who spoke to the following effect r-.^. j. 
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The first objection to the will is, that the testator has 
exceeded that portion of time mthin which the cpntin- 
gency must happen, upon which an executory devise is 
-permitted to be limited by the rule^ of law, for three 
ireasons. First,, Because so great a number of lives 
<:annot be taken as in the present instance to protract 
the time during which ihj^ vesting is suspended, and con-r 
tsequently the power of alii^nation suspended. Secondly, 
That the testator has added to the lives of persons who 
should be bom at the tipde of his death the lives of persons 
who might npt be born . Thirdly, That, after enumerating 
different plasses of lives during the continuance of which 
the vesting is suspended, the testator has coqcluded with 
^hese restrictive words, " as shall be living at my decease, 
pr born in due time afterwards,^' and that as these words 
appertain only to the last class in the enumeration, the 
words which are used in the preceding classes being uur 
restricted, they will extend to grand children andgreat-r 
grand children, and their issue, and so make this execu- 
tory devise void in its creation, as being too remote. 
With respect to the first ground, tis. the number of lives 
taken, which in the present instc^ce is nipe, I apprehend 
that no case or dictum fias drawn any line as to this point, 
which a testator is forbidden to pass. On the contrary, 
in the cases in which this subject lias been considered 
by the ablest Judges, they havefor a great length of time 
expressed themselves as to the number of lives^^ not merely 
without any qualification or circumscription, biit have 
treated the number of co-existing lives as matter of no^ 
moment.; the ground of that opinion feeijig, that no 
public inconvenience can arise from a suspension of the 
vesting, and thereby placing land out of circulation during 
any one life, and that in fact the life of the survivor of 
many persons ns^med or des9ribed is but the life of some 
(>ne. This was held without dissent by Twisden in Love 
v. Wyndham^ 1 Mod. bO. twenty years before the deter- 
mination 
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minalion of theDuke of A'or/b/!t'^ case^ wbo says that 
the devise of a farm iilay be for twenty lives, one after 
another, if all be in existence at once. By this ex pressioti, 

. * * 

he must be understood to mdan any number of lives, the 
e^itinction of which could be proved without difficultyi 
When this subject of executory trusts came tobeteami- 
ned by the great powers of Lord Nottingham as to the 
time within which the contingency must happen, he thus 
expresses himself: " If a term be devised, or the trust of 
'' a term limited^ to Oiie for life with twenty remainders 

.*< for life successively, and all tlie persons are in exist* 
<^ etice and aliv^ at the time of the limitation of their 
^' estates, these, though they look like a possibility upon 
" a possibility, are all good, because they produce no in* 
<^ convenience ; they wear out in a little time^" With 
an easy interpretation, we find from Lord Nottingham 
what that tendency to a perpetuity is, which the policy 
of the law has considered as a public inconyeoience, 
namely ) where an executory devise would have tbe^ effect 
of making lands unalienable beyond the time which is 
allowed in legal limitations, that is, beyond the time at 
which one in remainder would attain his age of twenty* 
one, if he were not born when the limitations were ex* 

* ecuted« When he declares that he will stop where he 
finds an inconvenience, he cannot, consistently with sound 
construction of the context^ be understood to mean, where 
Judgesarbitrarilyimaginetheyperceiveaninconvenience^ 
for he has himself stated where inconvenience b^uis, 
namely, by an attempt to supersede the vesting longer 
than can be done by legal limitations. I understand hua 
to mean, that wherever Courts perceive that such would 
be the effect, whatever may be the mode attempted, that 
effect must be prevented ; and he gives the same but no 
greater latitude to executory devises and executory trusts 
as to estates tail. This has been ever since adopted. lo 
Scatterwood v. Edge^ 1 Salk. 'S29, the Court held that ^ 

executoiy 
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executory estate, to arise within the compass of a reason- 
able time, is good, as SO or 30 years ; so is the compass 
jo{ a life or lives, for let the lives be never so many, there 
roust be a survivor, and so it is but the length of that life. 
In Humbersion v. Hitmberston^ 1 P. Wms. 332. where hn 
attempt was made to create a vast number of estates fot 
life in succession, as well to persons unborn as to persons 
in existence, Lord Cowper restrained that davise within 
the limits assigned to common law conveyances, by giving 
estates for life to all those who were living (at the death 
of the testator), and estates tail to those who wete un- 
born, considering all the co-existing lives (a vast many in 
number) as amounting in the end to no more than one 
life. II is Lordship was in the situation alluded to byLord 
Nottingham^ where a visible inconvenience appeared. 
The bounds prescribed to limitations in common law 
conveyances were exceeded, the excess was cut off, and 
the devise confirmed within those limits. Lord Hard" 
22;tcArerepeatsthesame doctrine in Sheffieldy. Lord Orrery^ 
3 Atk. 282. using the words life or lives without any 
restriction as to number. Many other cases might be 
cited to the like effect, but I shall only add what is laid 
down in two very modern cases. In Gurnallr. Wood{d)^ 
Lord Chief Justice Willes speaks of a life or lives without 
any qualification ; and Lord Thurlow m Robinson v. 
Hardcastle (6), says that aman may appointlOO or 1000 
trustees, and that the survivor of them shall appoint a 
life estate. It appears then, that the co-existing lives, 
at the expiration of which the contingency must happen, 
are not confined io any definite number. But it is asked, 
shall lands be rendered unalienable during the lives ofall 
the individuals, who compose very large societies or bodies 
of men, or where other very extensive descriptions are 
made use of? It may be answered, that when such cases 
occur, they will, according to their respective circum- 
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stances, be put to the usual^test, whether they will or will 
not tend to a pcrpetijity, by rendering it almost, if not 
qvLiiep impracticable to ascertain the extinction of tlio 
lives described, and will be supported or avoided accord- 
ingly. But it is contended, that in tliese and other cases 
the persons, during whose lives the suspension was to con- 
tinue, were persons immediately connected with or im- 
mediately leading to the person in wliom the property 
was first to yest when the suspension should be at an end. 
J am unable to find any authority for con3idering this as a 
sine qua non in the creation of a good executory trust. It 
is true that this will almost always be tlie case and mode 
of disposing of property, introduced and encouraged up 
to a certain extent, for the convenience of families which 
in almost all instances look at the existing members of 
the family of the testator and its connexions. But when 
(he true reason for circumscribing the period , during which 
alienation may be suspended, is adverted to, there seems to 
be no ground or principle that renders such an ingredient 
necessary. The principle is, the avoiding of a public evil 
by placing property for too great a length of time out of 
commerce. The length of time will not be greater or less, 
whether the lives taken have any interest, vested or con* 
tingent, orhave not ; nor, whether the lives are those of 
persons immediately connected with or immediately lead? 
ing to that persqn in whom the property is first to vest, 
terms to which it is difficult to annex any precise meaning, 
The policy of the law can no way be affected by those cir- 
cumstances, which I apprehend looks merely to duration of 
time. This could not be theopinion of Lord Thurlowin 
Robinson v. Hardcasthj nor is any such opinion to be 
found in any case or book upon this subject. The result 
of all the cases upon this point is thus summed up by 
Lord Chief Justice Willes{Rep. S15, ) with his usualaccur 
racy and perspicuity : ' ' Executory devises have not been 
considered as mere possibilities, but as certe^n interests 
9nd estates, and have been resembled to contingent re- 
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mainders in all other respects ; only they have been put 
under some restraints to prevent perpetuities. As at first 
it was held that the contingency must happen within the 
compass of a life or lives in being, or a reasonable num- 
ber of years ; at length it was extended a little further, 
namely ) to a child in ventre sd mere at the time of the fa- 
ther's death, because, ks that contingency must necessarily 
happen within less than nine months after the death of a 
person in being, that construction would introduce no in- 
convenienccj Jind the rule has in many instances been ex- 
tended to 21 years after the death of a person in being, as 
in that case likewise there is no danger of a perpetuity/' 
Comparing what the testatot has done in the present case 
with what is above cited, it will appear that he has not 
postponed the vesting even so long as he might have done. 
The second objection which has been made in this case is^ 
that the testator has added to the lives of persons in bein^ 
at the time of his decease, those of persons not then born^ 
It becomes, therefore, necessary to discover in what sense 
the testator meant to use the words " born in due time 
afterwards." Such words, in the case of a man's own 
children, mean tlie time of gestation ; what is to be in«» 
tendtd by these words in this will must be collected from 
the will itself. It may be collected from the will itself^ 
that by those words the testator meant to describe the 
period of time within which issue might be born during 
whose lives the trust might legally continue, or, in other 
words, whom the law would consider as born at the time 
of his decease. Now these could only be such children 
of the several persons named as their respective mothers 
were ensient with at the time pf his death ; or, he may 
have meant to use the word ^* due" as denoting that 
period of time which would be the necessary period fo^ 
effecting his purpose. This is probable from his lisingthe 
same word, as applied to the time during which the pre- 
sentation to the advowson of Marr, might be suspended 
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without incurring a lapse. That a ch ild in ventre sa mere 
was considered as in existence, so as to be capable of taking 
by executory devise, was maintained by Pozc/W/ in the case 
ofLoddington v. Kime^ 1 Ld. Raym , 207. upon th is ground, 
that the space of time between the death of tlie father 
and birth of the posthumous sou was so short that no in- 
convenience could ensue. So in Northey v. Strange^ I 
P. TFms. 340. Sir J. Trevor held that by a devise to 
children and grandchildren an unborn grandchild should 
take. Two years after, Lord Macclesfield in Burdett v. 
ffopegoody 1 P. ffms. 486. heldthat where a devise wias 
to a cousin, if the testator should leaye no son at the time 
of his death, a posthumous son should take as being left 
at the testator's death. In TFallis v. Hodgson^ 2 Ath 
117. Lqrd Hardwicke held that a posthumous child was 
entitled under the statute of distributions, and his reason 
deserves notice.' " The principal reason (says he) that I 
^o upon is, that^the PlaintiiF was in ventre sa mere at 
(h^ time of her brother's death, and consequently a per? 
son in rerum naturd; so that by the rules of the common 
and civil law she was, to all intents and purposes, a child 
9s much as if bom in the father'^s lifetime." Such a child, 
in charging for the portions of other children giving at 
the death of the father, is included as then living, Beale y. 
Bealey 1 P. Wms. 244. and so in a variety of other reports. 
In BassetY. BassetySAtk.SOS. Ld. Hardwicke decreed 
rents and profits which had accrued at a rent-day preceding 
bis birth to a posthumous child, and since thestat. of 104^ 
II TV. 3. c. 16. such children seem to be considered in all 
cases of devise, and marriage or other settlement, to be Iiv< 
ingat the death of their father, although not bom till after 
bis decease* It is otherwise considered in the case of 
descent. In Roe v. Quarterley^ 1 Term Rep. 630. the 
devise was to Hester Read for life, daughter of Walter 
Ready and to the heirs of her body ; and for default of 
such issue, to such child asthe wife of Waiter Read is now 
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f^n^eht with, and the heirs of the body of such child, then 
tjo the right heirs of Walter ReadvLnAMaryhx^mie. It 
invas cogtended that the last limitation was too remote, as 
poming afier a devise to one not in being, and his issue. 
But the Court said, that since the stat. ofKing William^ 
ivhich puts posthumous children on the samc^ footing 
with children born in the lifetime of their ancestor, this 
objection seemed to be removed, whatever was the case 
before. In Gulliver y. Wickettj 1 Wils. 105. the devise 
was to the wife for life, then to the child, with which shii 
was supposed to be ensient^ in fee, provided that if such 
child should die before 21 leaving no issue, the reversion 
should go to other persons named. The Court said, if 
there had been no devise to the wife for life, which made 
the ulterior estate a contingent remainder, the devise to 
the child in ventre samere^ being infuturo^ would have 
been a good executory devise. In Doe v, Lancaskir^^ 
5 Term Rep. 49, the Court of King's Bench has held that 
marriage and the birth of a posthumous child revoke a will, 
in like manner as if the child had been born in the life* 
time of the father. InDoey. Clarke,2II.Bl.399.Ld.Chie{ 
Justice JByre holds that independentofintentionan infant 
in venire sa merCy by the course and order of nature, is 
then living, and comes clearly within the description of 
children living at the parentis decease ; and he professes 
not to accede to the distinction between the cases in 
which a provision has been made for children generally, 
and where the testator has been supposed to mark a per- 
sonal affection for children who happened to have been 
actually bom at the time of his death. ' The most recent 
case is that oiLong v. Blackall; there the Gpurtof King's 
Bench had no doubt that a devise to a child in ventre ^a 
mere in the first instance was good, and a limitation over 
was good also on the contingency of there being no issue 
male or descendant of issue male^living at the death of 
such posthumous child. It seems then, that if estates 
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for life had been given to the several cestuis qui vie in thin 
will, and after their deaths to their childreii, either born 
or in ventre sa mere at the testator's death, they would 
have been good. No teitdency to perpetuity then cart 
arise in the case of such lives b^ing taked, not to confet 
on them a measure of the beneficial interest, but to fi}^ 
the time during which the vesting of the property, whick 
is the subject of this devise, shall b^ protracted ; inas-^ 
much as the circulation of real property is no more fet* 
tered in the one case than in the other* It is, however, 
observable that this question inay never arise, if it shall so 
happen that the children in ventre matris at the death of 
the testator shall not survive those who were then born. 
, The third ground of objection depends upon the appli- 
cation of the restrictive words which are added to the 
enumeration of the different classes of persons during 
whose lives the restriction is Suspended; This objection 
I conceive will be removed by the application of the usual 
. rules in construing wills, to the present case; First, where 
the intention of the testator is clear, and is consistent with 
the rules of law,, that shall prevail* His . intention evi- 
dently was to prevent alienation as long as, by law he 
could ; if then it is to be supposed that the restrictive 
words are to be confined to the last of seven .diflFetent de- 
scriptions of persons, and that the testator intended to 
leave the four descriptions of persons whibh immediately 
preceded this 7th class, without the benefit of such re- 
striction, although thejr equally stand in need of it, we 
must do the utmost violence to all established rules on 
this head. That construction is to be adopted which 
will support the general intent. The grammatical rule 
of referring qualifying words to the last of the several 
antecedents, is not even supposed by grammarians them* 
selves to apply, when the general intent of a writer or 
speaker would be defeated by such a confinedapplicatioD 
of them. Reason and common sense revolt at the idea 
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of overlooking the plain intent which is disclosed iri 
the context, namely, that they should be applicable to 
Buch classes as require them, and as to the others to 
consider them as surplusage ; if words admit of more 
constructions than one, that which w^ support the legal 
intention of the testator is in all casei; to be adopted, I 
do not trouble your Lordshipswitli any observation upon 
the objections arising from th^ magnitude of the propfer<y 
m question, either as it now stands, or may hereafter 
sti^nd, or as to the motives which may have in^uenced 
this testator, nor his neglect of thoiis considerations by 
which I or any other individual may or ought to have 
been moved; tt](^ would be to suppose that such topics 
caa in any way affect the judicial mind, For these im- 
perfect reasons, I concur with the rest of the Judges irji 
offering this answer to ypur Lordships' first question^ 

With respept to your Lordships' second question, the 
o1;ijecti9n to such child being entitled must arise from an 
allowance having been made for the time of gestation at 
the end of the executory trusts, }t seems to be settled that 
an estate may be limited in the first instance to a child un- 
born, and I apprehend to the first and other sons in fee as 
purchasers. The case ofiowgv, BlackallJT.Rf 100* seems 
to have decided that an infant in ventre matris is a life in 
being. The established length of time during which the 
vesting may be suspended is during life or lives in being, 
the period of geistation, and the infancy of such post- 
humous child. If thpn this time has been allowed in 
some cases at the beginning, and in others at the tennis 
natibnof the suspeilsion, and if such children are consider- 
ed by the construction of thastat. pfJO^S'll W*3, c. 16. 
as being born to such purposes, what should prevent the 
period of gestation being allowed both at the commencc;- 
ment and termination of the suspension, if it should be 
called for ? In those cases where it has been allowed at 
the commencement, and particulary in Long v. BlackaUy 
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it must haw been obvious to tlie Court that it might bo 
wanting at the termination, yet that was never made an 
objection. In Gulliver v.' Wicketty the chiH which wasj 
supposed to he in ventre sa mere might have maitied and 
died before 21 5 and have left his wife ensient; in that 
cafee a double allow^nc^ would have been required, yet 
that possibility was never made ^n objection, although it 
wasobviqiis. In Long y, Blackalt^ acco)^ding to the 
printed report, the precise point wa^ nqtgoneinto. But 
it is plain that the attention of the Court must ha^e been 
drawn to it, for the learned JHidge (a>, who argued that 
casein supportof the devise, expressly stated ^f thatevery 
pommon case of a limitation over, after a devise fiur a 1% 
in being^'Nvith remainder in trust to his unborn issue, in- 
cludes the same contingency as was then in quiBstion; for 
the heir for life may die leaving his wife ensieniy a)id the 
only difference is that the period of ^estatipn occurs at 
the beginning instead of the end of the first legal estate. 
It milst have been pfalpable that it might possibly ocicur at 
both ends. Every reason then for (allowing the period 
of gestation in the one case, seems to' apply witli ecpxsi 
force to the other, and leads the mind to thisconclu^ioi), 
that it ought to be alloived in both cases, or in neither 
case. But natural jnslice, in Several cases, hayuig conw 
sidered children in ventre sa mereas living at the death of 
the father, it should seem that no distinction can j>foperiy 
be made, but that in the singular event of both periods 
being required, they should be allowed, as there can be 
no tendency to a perpetuity. 



After the opinion of the Judges had been delivered, 

The Lord ChancelloA addressed the House as Ibi- 
lows. The ledtned Judges having giving their opinioQ 
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upon the points of law referred to them, there is nothing 
remaining for the consideration of the House except one 
question, which could not be referred to the Judges. 
This cause was decided in the Court of Ch^^ncery by 
Lord Rosselyrij with the assistance of Lord -4foaw/<^jMr. 
Justice BuUer^ and Mr; Justice Lawrence; and I believe 
that I speak in the hearing of those who know that the 
late Lord Kenyan could hardly be brought to consider 
these questions as fit to be atgued, thinking it dangerous, 
after what had been settled with respect to executory de- 
vises, to allow so much consideration to be given to them. 
This opinion upon the subject was never doubted. In 
the case of Robinson v. Hardcastle (a) it is laid down as 
iinquestionablycdmpetenttoatestatortogive the power 
of appointing a life estate to the survivor of a thousand 
persons, to begin at the decease df such survivor. Your 
Lordships therefore have the concurrent testimony of all 
the learned persons to whom I have alluded, as well as 
.of the learned J udges whose unanimous opinion has been 
delivered this day upon this great case : • not great indeed 
on account of the questions which it involves, or of any 
thing of which as Judges we can take notice, sincethe 
decision must be the same whether the property in ques- 
tion be one hundred pounds or seven hundred thousand 
pounds per annumi If it were allowable to entertain a 
wish upon the subject, perhaps we migh^ all concur : but 
we are only to consider whether there be any thing in 
this will to render it illegal. "W*hen it was said, that an 
attempt to tie up property for nine lives was illegal, I 
thought that such a proposition could never be support- 
ed : for the length of time does not depend upon the num- 
ber, but on the nature of the lives. If we are to argue on 
probabilities, two lives may last longer than nine or ten. 
If in the year 1796 estates had been devised to accumu- 
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late during the lives of so many of the members of this 
House as have died since that time, it might have been 
argued that the property was tied up for 20 or 30 lives : 
and yet this number of lives has worn out in a very short 
.period. The question therefore cannot turn upon the 
Ynagnitude of the property, or the number of the lives. 
The question is, whether there be any rule of law which 
prescribes a period for which property may be unalien- 
able. Now the language of all the cases is this, that 
property may be so limited as to make it unalienable 
during any number of lives. I know no other rule but 
that. Such being the law, there is another question 
arising upon this will which is a pure question of equity, 
t/s« Whether a testator can direct the rents and profits 
to be accumulated during that period for which tie may 
so make the property unalienable ? That he may do so I 
take to be most clear- In truth I speak in the hearing of 
those who will assent to me when I say, that if the testa- 
tor had given the residue of his personal estate to such 
person as should be the eldest male descendant of Peter 
Isaac Thellusson at the death of the survivor of all the lives 
without more, that simple bequest would direct an acctt- 
mulation until it should be seen what person answered the 
description of that male descendant; and the effect of the 
common rules of law would have supplied the rest. The 
course of proceeding would have been to inquire whether 
*the executory devise of the pei'sonal estate to such future 
individual were good : andif it were good, then wherever 
the residue was given, the interest and profits would go 
likewise. There can be no more objection to such person 
taking the interest than the capital itself. Suppose the 
nine persons during whose lives this property is tied up 
had been lunatics: the interest and' profits would be ac- 
cumulated withotit any direction. Nor does the pdicj 
of the law, which respects perpetuities, apply to the case 
ofaccumulation. The rents and profits are not locked up, 

but 
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but are constantly invested, and a fund is kept in a course 
^ of constant circuiajtion. If then the fruits of the property 
are kept in constant circulation while the property is li- 
mited, what objection can there be to accumulation ? I 
, remember in the case of Mrs. Buckley* s will, where the 
testatrix had given property to such second son of her 
infant daughter as should first attain the age of 21, Lord 
KenyoriythQii Master of the Rolls, directed the whole pro- 
fits to accumulate during that period, taking the rule to be 
quite clear, that so long as the property was unalienable, 
he might direct the rents and profits to accumulate. 
And I speak with great sincerity when I say, that I never 
could entertain the least doubt upon the subject. ^ If we 
lay aside all the cases which have occurred since theact of 
the 39 and 40 Geo. 3. c. 98. there is npthing to impeach it. 
That act was rather a matter of surprise upon me ; and 
perhaps it is not one of the wisest legislative measures. 
But it must be remembered that it expressly alters what it 
takes to have been the former law, and confines the power 
of accumulation to 21 years : but if your Lordships were 
to exercise the power of accumulation in all the cases 
allowed by the act, the accumulation would be enormous, 
i It did not occur to those who framed the act of the 39 
and 40 Geo. 3. that if this very will had been made subse- 
quent to the passing of that act, the accumulations di- 
rected by this will would have gone on for 21 years. 
The Court of Chancery has decided that if a person 
makes such a disposition of his property that it may be 
unalienable for a longer period than is allowed by the 
act such disposition is only void for so much as exceeds 
the term of 21 years, leaving it good for the rest of the 
term (a). The only points which have ever appeared to 
me to bear an argument, have been those upon the criti- 
cal meaning of the words " as shall be living at the 
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(a) Griffiths v. Vere, 9 Ves.jun, 127. 
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** time of my decease/* and the woirds '^ or born in 
^^ due time afterwards,'* which fSllow the description of 
the persons during whose lives the prdperty is tied up. 
If from any disinclination to give effect to this will, your 
Lordships were to consti'ue the former words as referring 
to the last description of persons only, that disinclinattion 
would be gratified at the expence of overturning all the 
rules of construction which have been settled for ages; 
and even if your Lordships should feel inclined to give 
any reliefbylcfgislati ve interference( which would be very 
bold), I am quite sure that you will not be so bold as to 
give a wrong judgment in point of law^ ^ith respect 
to the other point, viz. the words " born in dufe time 
afterwards," I observe that, according to the printed re- 
port, one of the Judges (a) held that these words must re- 
fer to a child in ventre sa mere; and the others, that they 
amounted to a declaration of the testator's will that the 
property ;should be unalienable and accumulate during 
the lives of all the persons born or unborn, whom the law 
authorised him to take as lives. In my opinion eiiher of 
these constructions may be taken to be the true meaning 
agreeably tot;he rules of law; but I must add, that ac- 
cording to the rules of law the House must put such a 
constructionuponthe wordsas will support the testator's 
intention. It is therefore quite beside the question to 
argue what child should take ; because the testator is de- 
scribing the lives of persons in order to define the period 
of time during which the power of alienation is to besiis- 
pended, and the accumulation is to go on. But if it were 
necessary, I should have no Jifiiculty as alawyer in sta- 
ting to the House, that I think the rule of law has been 
rightly laid down, that the period of gestation is to be 
taken at the beginning and the end. In Gulliver v« 
fVickett the devise was to a child of whom the mother 



(a) Mr. Justice BuUer. See 4 Vesjun. 3S1. 
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was ensienty with a proviso that the property should go 
over if that child should die under 21 without issue ; and 
in the construction of that devise it was laid down, that 
the devise extended to the child in ventre sa mere of the 
child to whom the property was devised ; and that if thp 
child to whom it was given had attained 20 years of age, 
and married and died leaving his wife ensienty it could not 
be said that the property was not vested. Inthe case of 
Ijong V. Blackall I though^it my duty as counsel to submit 
to the consideration of the Chancellor such points as oc? 
purred to me in support of the interest of my client, and 
urged that the allowance for the time ofgestation was made 
at both ends. I thought that the point was not treated 
with the respect that it deserved. The Chancellor sent 
the case to the Court of King's Bench ; but the point was 
not made ; and when I pressed the Chancellor to send it 
there again, his answer upon that occasion was, that he 
was very much ashamed of ever having sent it there, and 
that he would not send it again. I know that Lord Ken- 
z/onh opinion was quite clear upon the subject, as well as 
those of Mr. Justice Btfller and Mr. Justice Lawrence. 
This therefore is a case in which the legal doctrine is 
clear, and equitable doctrine is clear. Whatever may 
be our regret upoi^ the subject, is it not our duty to de- 
termine according to the rules of law and equity ? When 
I put the question whether this judgment shall be re- 
versed, I shall think myself bound to say that I think it 
pught to be affirmed, 

' Judgment affirmed. 
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A. 

ACTION ON THE CASE. 

t. AN action on the case does not lie 

"^-^ for permissive waste. Gibi&n v. 

JVells, T. 45 Geo, 3. Page 290 

ACTION PERSONAL. 

I. An action of covenant for not le- 
vying a fine, is a personal action with- 
in the meaning of the 13 Geo, 3. c. 51. 
s. 1. which empowers the jndge to 
certify the Defendant's residence in 
Wales, if the verdict bi^ under 10/. 
in order that a nonsuit may be en- 
tered. Domes y. Jones, E, 45 Geo. 

* 3. 267 

ADMINISTRATOR. 

See Executor and Administra- 
tor. 

Vol. I. N. R. 



ADULTERY, 
See Baron and Feme 1. 

AFFIDAVIT. 

See Practice 2. 

AFFIDAVIT TO HOLD TO BAIL. 

1. An Affidavit to hold to bsdl, which 
stated the Defendant to be indebted 
to the Plaintiff as indorsee of a bill of 
exchange, without alledging- the bill to 
have become due, was held sufficient^ 

. Dacison V. March, H, 45 Geo, 3 

Page 157 

AGENCY. - 

See Evidence 2. 

AGREEMENT. 

Sm Money had and received 2. Vari- 
ance 1. 

Ff AMEND. 
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AMENDMENT. 

See Right, Writ of, l. 5. 

1. If to a rejoinder c6ncluding ^ith a 
Terificatioii the Plaintiff add the nmi- 
liter, and take the record down to 
trial, and the Defendant obtain a ver- 
dict, the Court will nofgrant a^aew 
trial, but will amend the record. Gran- 
dy V. Men, E, 44 Gto. 3 Page 28 

ANNUITY. 

1. CertaiA premises were conveyed by 
deed to a trustee to secure an annuity, 
in trust, if the annuity should be in 
arrear 60 days/ by lease, sale, or 
mortgage, to raise the arrears, and 
permit the person entitled to the free- 
Ikold to receive the ^ents and profits 
of the residue, and he was created a 
trustee for the grantor till default of 
payment. The memorial of the an* 
Auity described the trustee to be " a 
tvustee nominated on the part of the 
grantee,^ IrHhout staging any of the 
trusts; held to be an insufficient de- 
flcription under 17 Geo. 3. c. 26< As- 
hew v. Maehreth, H, 45 Geo. S. S14 

2. If the consideration of an annuity be 
paid by the clerk to the backers of 
the grantee,- the deed by which the 
annuity is granted must specify the 
name of such clerk, and describe him 
as the person by whom the consider- 
ation was actually paid. ibid 

APPEARASrCE. 
See Feme Covert i. Practice 7- 

ARREST^ 
See Feme Covert i. « 



1* Defendant having given a bond, 
conditioned for the payment of a sum 
of money if a sentence of a Vice- 
Admiralty Court should be affirmed 
on appeal, and the appeal haviag 
been dismissed for want of prosecu- 
tion. Defendant was arrested and 
holden to bail; the appeal being re- 
stored upon petition, the action was 
suspended, and the bail discharged; 
but, being again dismissed, a new 
action on the bolid was conmienced, 
and the Defendant was again arrested 
and holden to bail. From this second 
arrest the Defendant applied to be 
discharged; but the Court rejected 
the application. IVoodTnetton v. Scott, 
£.44 Geo. 3. Page IS 

2. Plaintiff having recovered judgment/ 
and levied part under a fi. fa., ar- 
rested the Defendant for the residue 
in an action on the judgment, he not 
having been arrested in the original 
action^ and the Court refused to dis- 
charge bim. Hesse v. Stetenson, M* 45^ 
Geo. S. 13$ 

3. An attachment for non-payment of 
money to A, having issued against 
J^. from this Coart^ and the pro- 

N cess being hr t^e hands of an of- 
ficer who had not been able to serve 
B, thcrewitl), B.- was met by A, in 
the street, and carried by violence to 
the chambers of C.,- who was As 
attorney, and there detained while 
the original process was sent for, and 
served upon him ; the officer was also 
sent for, (but ndt by A,,) and on 
jB's leaving the chambers of C. he 
was arrested. The Co^rt held this 
arrest illegal^ and discharged B, Birch 
V. Prodger^ M» 45 Geo, 3. • 

ASSESS- 
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ASSESSMENT. 

1. Commissioners under an act of par- 
liament directing them yearly, and 
every year^ to rate, charge, tax, and 
assess certain l^nds for a certain num- 
ber of years, having omitted to make 
liny rate or assessment for several 
years, at length made an assessment 
for one year, and added to it the 
arrears of the past years, and levied 
for the assessment so made, including 
such arrears. Held that no arrears 
could be due for the years respecting 
which no assessment had been fnade, 
lind that tlie distress was therefore bad. 
Newton v.. Young, H. 45 Geo, 3, 

Page 187 

Assignees op bankrupt; 

iSee Bankrupt 2, 

assignment. 

See Evidence 4. Stamps 3. 
ASSUMPSIT. 

See Goods sold and dblivered. 
Money had and received. 

i: A, having H horse to sell agreed to 
let B, have ^im for SO gtiineas, if he 
liked him; and tliat he should take 
him ti month iipon trial. B. accord- 
ingly took him, and kept hitn about 
a fortnight; and tlien told A, he liked 
the horse but not the price: and A, 
desired him if he did not like the 
price to return the horse i B* how- 
ever kept him ten days more, and 
then returned him, but A. refus- 
ed to receive him and brought an 
action on the contract for SO guineas, 
the price of the horse. Held that he 
could not maintain such action, Ellis 
▼• Mortimer^ £« 45 Gto, $, 257 



ATTACHMENT. 
See Bail 5. Practice 2, S. 

Attorney. 

Sei Costs 3. 

AVOWRY. 

See Pleading 3, 4. 

AUTHORITY* 

See Assessment i. 



B. 

BAIL. 

See Feme Cotert i. 

1. Where a judgment against the j^riii- 
cipal is set aside upon condition that 
the bail-bond should stand aa a ae<itt* 
rity, the bail, if sued upon the bail«> 
bond, are entitled ta a rale to plead 
and a demand of a plea, before jndg* 
ment can be signed against them* 
Evam V. Surman^ T. 44 Geo. S* 

PageeS 

2. On tlie quarto die pott of the return 
of the ca. sa. against the principal^ 
the bail are fixed; and if, after that 
time, they apply to stay proceedings 
against themselves pending a writ of 
error^ the Court will not gtant the 
application unless they undertake to 
pay not- only the condenwation mo- 
ney, but also the costs of the action 
against themselves, the costs of, the 
application, and, where there is no 
bail in error, the costs of the pro- 
ceedings in error* Cqpu8 v* Blftotif T. 
44 Geo* S. 67 

FfS d.If 
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5* If the bail apply to stay proceedings 
upon the bail-bond, or against the 
sheriff, they need not swear to merits, 
though a trial has been lost. Hardisty 
V. Storer, M, 45 Geo, 3. Page 123 

4. Where bail have been rejected the 
Defendant cannot surrender without 
putting in fresh bail. Mills v. Heady 
M. 45 Geo, 3. 137 

5< Thq Defendant has four days exclu- 
sive, from the day of the exception, 
to justify bail: And if an attachment 
be obtained on the fourth day, the 
Court will set it aside witliout first cal- 
ling on the Defendant to justify bail. 
Maycock v. Solymariy M, 45 Geo, 3* 

139 

6. If the ffrincipal be actually in the 
custody of the sheriff at the time 
when the latter, at the instance of the 
Plaintiff, returns non est inventus to a 
CO. M., the Court will set aside such 
return, together with all subsequent 
proceedings against the bail, and or- 
der the money levied under a^ exe- 
cvtioii to be returned to them. For- 
sjfih V. Marriott, E, 45 Geo, 3. !^51 

BAIL BONDS. 

f * 

See Bail 1. 

BANK NOTES. 

See Evidence i. FoRGEltY i. 

BANKRUPT. 

1. A trader having a counting-house in 
town, and a dwelling-house in the 

» country, left the former, (to which 
he never returned,) taking his books 
with him, and slept at his dwelling- 



house a few nights, when he finally 
left that . also. Held, that having 
quitted his counting-house without 
the animus revertendi, he began to 
absent himself from that day, within 
the meaning of the 13 Eliz, c. 7, s,t, 
and thereby committed an act of 
bankruptcy. Judine v. Da Cossen, 
E. 45 Geo, 3, Page tS4 

2. The debt of a creditor, who has 
joined in a petition to supersede a 
prior commission, . and proved his 
debt under a second commission, 
coupled with an act of bankruptcy 
prior to- that on which the second 
commission is founded, may be set up 
to defeat such second commission, by a 
Defendant in an action at the suit of 
the assignees under that commission* 
Beardmore v. Shaw, E, 45 Geo, 3. 

263 

BARON AND FEME. 

See Feme Covert 1, 2. Fine 1. 
Pleading 7. 

1. In an action of debt on a bond by 
tl^ trustees of the Defendant's wife, 
to enforce payment of an annuity se- 
cured to her, the Court refused to 
allow the Defendant to withdraw the 
general issue, and plead, 1st. that the 
Defendant's wife had committed 
adultery, and was living in tliat state ^, 
and, secondly, that she had committed 
adultery at the time when the bond 
was executed in her favour, though 
the Defendant was ignorant thereof, 
being of opinion that such pleas, if 
pleaded, would not have been a good 
defence to the action. Field v. Serres 
M, 45 Geo, 3. 121 

BAS' 
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BASTARD. 

1. 'J^he mother of an infant illegitimate 
child is entitled to the custody of the 
child in preference to the father, 
though, from his circumstances, he 
may be better able to educate it. Ex 
parte Ann Knee, M. 45 Geo. 3. 

Page 148 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

See Affidavit to hold to Bail 1. 
Stamps 1. 

BOND. 
See CoNBiTioN 1. Stamps 3* 



c. 

CANDIDATE. 
See Defamation 1. 

CERTIFICATE. 

See Common Informer l. Pleading 
8,9. 



COLLECTOR. 
See Taxes 1. 

COMMON INFORMER. 

1. A common informer may recover 
penalties against a proctor for acting 
as such, without having obtained and 
entered his certificate under 37 Geo, 
3. c, 90. Bamari v. Gostlingf E, 45 
Geo. 3. 245 

CONDITION. 

1. A bond was given to A., B., C, &c. 
payable to them and their successors, 



as the governors of the Society of 
Musicians, conditioned to secure J. 
if.'s faithfully accounting with them 
and their successors, governors, ^T^., 
as their collector; afterwards the so* 
ciety was incorporated by letters pa« 
tent, at which time J. H. had duly 
accounted for all monies collected by 
him, but, after the incorporation, , 
received money, for which he did not 
account. Held that the obligor of 
the bond was not liable for such de- 
fault of J. H. in an action on the 
bond. Dance v. Girdler, £. 44 Geo, 3. ^ 

PageSit 

CONSIGNOR AND CONSIGNEE. 

See Stoppage in Transitu 1. 

CONTRACT. 

See Assumpsit 1. 

COPYHOLD. 

See Covenant 3. Ejectment 1. 

CORPORATION. 

See Condition l. 

COSTS. 

See Bail 2. County Court and 
Court of Requests 1. Reple* 

VIN 1. 

1. This Court will not allow an attor- 
ney's lien upon the costs to prevent a 
set-off in costs between the parties to 
a suit. Emden v. Darky, E, 44 Geo. 3. 

22 

2. If a Plaintiff sue for assault, battery, 
and imprisonment, but only prove 
an imprisonment, and obtain one 
farthing damages, a certificate of the 
judge under the 43 Eliz* c. 6. will 

p f 3 deprive 
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deprive him of costs. Emmet v. Lyne, 
E. 45 Geo, 3 Page 255 

3. A dedimu9 potestatem charged in an 
attorney's bill is a sufficient item to 
enable the Court to refer the bill for 
taxation, though, with this exception, 
it be entirely for conveyancing. Ex 
parte Pmkett, E, 45 Geo, 3. ' 266 

4. If an execution be set aside witli 
costs, as having been sued out after 
the allowance of a writ of error, the 
Court will not permit the costs of the 
application to be set off against the 
costs of the action, but will compel 
the Plaintiff to pay them forthwith. 
^m V. Tebb, T. 45 Geo. 3. 311 

COVENANT. 

See Action personal i 

1. Covenant in a lease that the lessee 
would not dig gravel out of any part 
of the demised premises without con- 
sent of the lessor, or paying to him 
lOs, per load, except what should be 
dug out of two acres, part of the pre- 
mises demised, and part of a garden 
)ate in the possession of ^. B, By in- 
dorsement inade on the lease before 
execution it was agreed tliat it should 
be lawful for the lessor to let any part 
of the within-demised premises for 
the purpose of making bricks or tiles 
he paying tlie lessee 31 for every 
acre which he should so let; and 
further, that it should be lawful for 
the lessee to break up and dig for 
gravel any part of the within-demised 
premises^ his covenanting to pay to 
the lessor 20l, for every acre he should 
break up and dig at or before the 
expiration of the time, and to make 



good the same. Held that the lessee} 
was not entitled to dig for gravel in 
the two acres of garden ground men- 
tioned in the lease without making 
them good. Flint ▼. Brandon, T. 44 
Geo, 3. Page 73 

2, If tenant in tail male demise for a 
term 'Of 99 years, and his lessee assign 
over to another, but, before such as- 
signment, tenant in tail male dies> 
without issue mal^, no action of cove- 
nant upon the lease can be maintained 
against the representatives of the 
grantor by such assignee, the lease 
being void at the time of the assign- 
ment, and no interest paissing under 
it. Andrew v. Pearse, H. 45 Geo. 3. 

• 168 
f ' 

3. A copyholder demised his copy- 
hold to J. S., to hold for. one year, 
and at the end thereof, from year to 
year, ,for 13 years more, in all 14 
years, if the lord would grant li- 
cence, but so as not to create a for- 
feiture, and covenanted that the lessee 
shpuld quietly enjoy during the term 
aforesaid; and the lease contained 
many covenants and provisoes appli- 
cable only to a lease for several years. 
After the expiration of the first year, 
the copyhold was purchased by the 
lord, and surrendered to a trustee for 
him; who immediately gave a regu- 
lar notice to quit to J. S , no licence 
to let having been obtained. Held 
that, upon the expiration of the 
notice, tlie trustee might maintain 
^n ejectment ; and that no action 

If 

would lie on the covenant for 
quiet enjoyment. Though the con- 
tents of the lease were known to the 

lord 
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}ord before he completed his porchase, 
jamd though the covenant of the ven- 
dor against incumbrances contained 
an exception •f the subsisting leases 
under \vhich the tenants then held, 
Luffkm V. Nunn, Hf 45 Geo. 3. 

Page 163 

COUNTY COURT AND COURT 
OF REQIJESTS. 

1. If a Defendant reside in Middlesex^ 
and keep a warehouse within the city 
of London^ jointly with another, but, 
after the commencement of an action 
against him for a small demand, tell 
the Plaintiff that he does not keep 
the warehouse in question, and the 
plaintiif, upon inquiry in the neigh? 
bourhood of the warehouse, can ob« 
tain no intelligence respecting the 
Defendant, the Court will not, under 
the 39 4r 40 Geo. 3. c. 104., exempt 
the Defendant fram payment of costs 
<m the ground of the verdict being 
under 51. and that h^ ought to have 
been summoned to the Court of Re- 
quests. Jeffexie^ v. WuJ^ts, ff. 45 
Geo. 3. 153 



TPEBT, 

See Executors and Administratqrs 



1. 

DEED, 
See Covenant 1. 

defamatio:n[. 

See EviDENCX 3. 



1. Defamatory words, which are action- 
able in themselves, are not the less so 
because they are alleged to have been 
spoken of one as a candidate to serve 
in parliament. Hanoood v. Aatley^ 
T. 44, Geo. 3. Page 47 

defeazance. 

See Stamps 4. * 

» 

DETINUE, 

1. In detinue, when the goods are al« 
leged to have come to Defendant by 
finding, it is sufficient for the Plaintiif 
to prove that the goods came to the 
Defendant by wrong, MiUs t. Gra- 
ham, M, 45 Geo, 3^ 140 

2. At least unless the finding be tra? 
versedf ib, 

DEVISE. 

1. Devise to the use and behoof of tlie 
testator*s niece, S. C, and his two 
nieces £, G. and A. C, and the snrt 
vivor and survivors of th^m, and the 
heirs of 'the body of such survivor* 
and survivors as tenants in common, 
and not as joint tenants. Held that 
under this devise 5. C, E. G., and 
A. C. took as t^ants in common. 
Garland v TJunaas^ T. 44 Geo, 3. 

2. A. by will gave to his wife an an- 
nuity of 200i. for her life, in addition 
to her jointure, (which was secured 
upon an estate in the We0 Indies J 
and 60002. to his two younger chil- 
dren, to be paid at 2i, ^d appointed 
B., C, and D. as trustees of inherit 
tance for the execution thereof, Held 
that no interest passed to JB., C, and 
p. in the testator's real estates. Trent 
y.HanningfM. 45 Geo. 3, lie 

Ff4 S.Test 
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3. Testator devised to A. for life, and 
Bf^er her death to B, for life, and at 
the decease of A. and B., or the sur- 
vivor, gave all his real estate to C. if 
he should live to attain 21 ; but in 
cas^ he should die before that age, 
and D. should survive him, in that 
case to jD., i^ he should live to attain 
$1, but not otherwise; but in case 
both C. and D. should die before 
either of them should attain 21, then 

I io £. in fee. Held that C. took a 
vested remainder. BromfieU v. Cfoir- 
der, T. 45 Geo. 3, Page 313 

4. The devisor, aftet using these intro- 
ductory words, '' as touching such 
worldly and personal estates where- 
with it has pleased God to bless me^ 
I give and dispose of the same in tlie 
following manner,*' gave an estate 
for life to his ivife in all his freehold, 
leasehold, and copyhold, and, after 
her death, gave ^^ all his lands, 
houses,- ifc. in manner fbllowing;" 
to A,, one of his grandsons, he gave 
^' all his lands, freehold, copyhold, 
and leasehold in £.," and proceeded 
^^ also I devise all my estate, freehold 
and copyhold, in H" to him ; to J5 , 
another grandson, he gave all his 
estate, lands, i^e^ called or known, 
ife,y with 500Z.; and to C, his re^ 
maining grandson and his heir at law 
" the house I now live m^, with all 
the lands, ^c. belonging to the same, 
ftnd also my houses and lands com^ 
meanly called or known, ^<?., and 
also 500Z.'* Held that A. took only 
an estate for life in remainder in the 
devisor's estate in E, Doe d, Wright 
^, Child, T, 4q Geo. 3. 335 



5. Devise of real and personal estate ta 
trustees, their heirs, executors, and 
administrators, in trust to lay out the 
personalty in land, and flaring the 
lives of the testator's sons A. B.y and 
C, and of his grandson i>., the son 
of A,f and of sneh other sons as A^ 
then had or might have, and of sucli 
issue as D. might have, and of such 
issue as any other sons of ^. might have, 
and of such sons as B., C, and D. 
might have, and of such issue as such 
sons might have, as should be living 
at the time of the testator's decease, 
or bom in due time afterwards, and 
during the lives and life of tlie sur- 
vivprs or survivor, to receive the 
rents and profits of the real estate de- 
vised and to be purchased, and lay 
out the same, from time to time, as 
they should arise, in )and; and after 
the death of the survivor of such 
persons, to divide the whole into three 
lots, and to convey one to the eldest 
male lineal descendant of each of his 
three sons in tail male, with remain- 
ders to the second and third, and 
every elder' male lineal descendant, 
with cross remainders in tail male; 
remainder to the trustees in fee, upon 
trust to sell and pay the produce to 
the king, to be applied to the use of 
the sinking fund, as sho4:ld be directed 
by parliament. This is a good dcr 
vise at law, andf equity will enforce the 
trusts. Tliellusson v. iVootlford, T. 45 
Geo, 3. Page 357 

DISCONTINUANCE. 

See Right, Writ of, t, 

DISTRESS, 

S^eeAsSEiSMENTlt 
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, EJECTMENT. 

t. A copyholder demised his copyhold 
to J. 5. to hold for one year, and at 
the end thereof from year to year, 
for 13 years more, in all 14 years, if 
the lord would grant licence, but so 
as no\ to create a forfeiture ; and co- 
venanted that the lessee should quietly 
enjoy during the term aforesaid; and 
the lease contained many covenants 
and provisoes applicable only to a 
lease for several years. After the 
expiration of the first* year the copy- 
hold was purchased by the lord, and 
surrendered to a trustee for him, who 
inmiediately gave a regular notice to 
quit to J. &, no licence to let having 
been obtained. Held that, upon the 
expiration of the notice, the trustee 
might maintain an actiion of eject- 
ment, though the contents of the 
lease were known to the lord before 
he completed his purchase, and 
though the covenant of the vendor 
against incumbranccH contained an 
exception of the subsisting leases un- 
der which the tenants then held. 
JLuffkin V. Nunn, H, 45. Geo, 3. 

Pa^e 163 

2. Service of a declaration in ejectment, 
by liailing it on the barn-door of the 
premises^ in which barn the tenant 
had occasionaJly slept^ there being no 
dwelUng-hpuse, and tjbe tenaiit not be- 
ing to be found ^t his last place of abode, 
was allowed to be good service. 
p€fm V. Rife, T, 45 Geo. 5f 

293 

3. The Court held service of the decla- 
ration in ejectmClnt on the wife of the 



tenant in possession sufficient, provided 

, it could be shewn that the wife lived 

with her husband. Jenny d. Prestim 

V. CuttSy T. 45 Geo. 3. Page 308 

EMBEZZLEMENT. 

1. Exchequer-bills purchased by Hfit 
Bank for a good considetaiiony but 
signed in the name of the auditor of 
the exchequer by a person not legally 
authorised, are securities, or at least 
effects, within the meaning of the 
15 Geo. 2, c. 13. «. 12. and if a ser- 
vant of the Bank i^mbezzle such bills 
he may be convicted of felony under 
that statute* Rex v. Ailett^ E. 44 
Geo.S, % 

ERROR, WRIT OF. 

See Practice 6. 

1. The teste of a writ of etror need not 
be on a seal day. Hill v. Tehh, T. 
45 Geo. 3. 298 

2. A writ of error may be made return- 
able before the day on which the 
judgment is actually signed, if tlie 
writ of error and judgment are. of the 
same tcrm^ . ib. 



EVIDENCE. 

See Petinue 1, 2. Pi^eadi^g 
Helease 2. Variance i. 



5. 



1. Upon an indictment for disposing of 
and pptting away a forged bank note 
know^ig it tjO be forged, the prose- 
cutor Tfiay give evidence of other 
forged notes having been uttered by 
the prisoner,, in order to prove his 
knowledge of the forgery* ^^ ^* 
IVytiCf T, 44t. Geo. 3. 92 

2. In 



• 



410 



INDEX TO THE PBINCIPAL MATTERS, 



i. In an action on the statute for usury 
in discounting a bUI, it was proved 
that one B. demanded payment of 
the acceptor, and commenced an ac- 
tion against him, and aftfrw^ds re- 
ceived the amount of the hill and 
^ costs of those proceedings on pro- 
ducing tht billy and g^v^ f^ receipt 
as attorney of the present Defendant ; 
this witiiont further evidence of B, 
being the agent of the Defei^d^t, 
upd without the production of the 
proceedings against the acceptor, was 
held good primA facie evidence to be 
left tp a jury, of the Defendant 
having received the usurious interest. 
Otceu V, Ban^, M^ 45 Geo, 3. 

Page 101. 

5, Action for these words spoken by 
Defendant of the Plaintiif in his pro- 
fessioTfk of a physician ; '< Dr. S. has 
upset all we have done, f^nd die he 
(the patient) must/' It was proved 
that the Plaintiff had practised several 
years as a physician, ^nd having been 
called in during the absence of a 
'physician, who, w^ith the Defendant, 
attended the patient ; the Defendant, 
as apothecary, made up the medicines . 
prescribed by tlie Plaintiff for the 
patient in question, Quare, Whether, 
on this declaration, it was necessary 
for the Plaintiff to produce a diploma, 
or other direct evidence, that he had 
taken a degree in physic, in order to 
maintain the action, the Court being 
equally divided. Smitlt. v. Taylor, 
H.45Geo.S. 196 

4. If a parol warranty and agreement 
to assign be reduced into writing, 
but not stamped, and the assignment 

f 



be afterwards legally executed, the 
warranty cannot by proved by pa- 
rol. Hodges V. Draktfordy E, 45 Geo, 3, 

Page f 70) 

ESTOPPELL. 
See Covenant 2. 

EXECUTORS AND ADMINI- 
8XRATORS. 

1. Debt does not lie against an admini- 
strator upon a simple contract of his 
intestate. Barry v. Robinson^ T. 4^ 
Geo, 3. 293 

EXECUTIQN. 

See Practice 6. 



FELONY. 

8ee Embezzlement i. Evidence 
1. Forgery 1. 

FEME COVERT, 
See Baron and Feme 1. Fine 1. 

1. The Court will discharge a feme 
covert Defendant upon a common 
appearance, though she contracted 
the debt as a fem^ sole, and was en- 
trusted by the Plaintiff as such, unless 
she represented herself to be single, 
Collins V, Rowed, T, 44. Geo, 3* 54 

2. To a plea^ of coverture the Plaintiff 
replied, that the Defendant's husband 
^^ lived and resided in parts beyond 
the seas, viz. in Ireland ; and that 
the Defendant lived in this kingdom 
separate and apart from her husband 
as a single woman ; an4 ^ ^V^^^ single 

womai\ 
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IKToman promised,'* S^, Held bad 
upon a general demurrer. Farrar t. 
Lady Gramrd^ T. 44 Geo. 3. 

Page 80 

FINE. 
^ee Action Personal 1, 

1. Where the estate of a married wo- 
man has been regularly sold, with the 
consent of her husband, the convey- 
ance executed by him, and the pur- 

. chase-money paid, the Court of C. B. 
will not prevent tlie wife from levj'ing 
a fine because her hus|^and has since 
become non compos. Stead v. hard, T, 

45 Geo. 3, 312 

« 

FORFEITURE. 

flee Covenant 3. Ejectment 1. 
Seaman^s Wages 2, 3. 

FORGERY. 

pee Evidence l. 

1. If A, deliver to B. a forged bank 
note to be put off by the latter, this 
is a '^ disposing of and putting away*' 
by A. within the 15 Geo, 2. c, 13. 
a, 1 1. Rex V. Palmer, T. 44 Geo. 3. 

96 

FRAUDS, STATUTE OF. 

1. A. being insolvent, a verbal agree- 
ment was entered into between seve- 
ral of his creditors and B., whereby 
B. agreed to pay tlie creditors 10«. 
in the pound in satisfaction of tlieir 
debts, which they agreed to accept, 
and to assign their debts to B. Held 
that this agreement was not within 
^e statute of frauds, not being o, col- 
lateral promise to pay the debt of 
another, but an original contract to 



purchase the debts. Amtey v. Mardetip 
M, 45 Geo, 3. , Page 124 

2. A note or memorandum, in writing 
of a cpntract for the sale of goods 
signed by thjc seller only, is not a suf^ 
ficient memorandum within the mean- 
ing oi the statute of frauds. Cham* 
pion V* PlummeTf E. 45 Geo. 3. 25^ 

FREIGHT. 

See Insurance 3. 6. 



G. 

GQODS SOLD AND DEL^ 
VEJIED. 

1. If goods be sold at two months cre- 
dit, to be paid for by a bill, at 12 
months, and the goods be not paid 
for after the expiration of the 14 
months, the vendor may recover in 
an action for goods sold and deliver- 
ed. Brooke v. JVhite, T, 45 Geo, 3. 

33Q 

GREENWICH HOSPITAL. 

See Shaman's Wages 1. 

GUARDIAN. 
See Bastard i« 



■ ■ > \ 



a 

HABEAS CORPUS. 
See Bastard i. 



'» 



House 



\ 
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HOUSE TAX. 
See Taxes i. 



I. 

INDEMNITY BOND. 
See Condition l. Release 2. 

INCORPORATION. 
See Condition l. 

INSOLVENT. 
See Lord's Act. 

INSURANCE. 

1. Action on a policy on goods from 
Berderygge to London^ effected by the 
consignees on the 13th of December 
without communicating a letter re- 
ceived by them the day before, but 
dated the SOth November^ informing 
them that the captain would sail the 
next day, and directing them, if he 
should not be arrived, to effect tiie 
insurance as low as possible ; held a 
material concealment, tliough the ship 
did not in fact set sail till the 24th of 
December. fVUUs v. Glocer, E, 44 
Geo. 3. Page 14 

S. Action on a policy on goods '' until 
the cargo should be discharged and 
safely landed;** on the arrival of the 
ship the goods insured were put on 
board a lighter, liired in the usual 
way, and brought to the Plaintiff's 
wharf in the evening, but not landed 
on account of the rough weather; 
the Plaintiff then undertook to see 



the landing himself, but, n the night, 

f 

the lighter, by an unavoidable acci- 
dent, was sunk, and the goods were 
lost: held that the underwriters were 
discharged. Stnmg v. N^taUyy E 44 
Geo. 3. Page X6 

3. Policy on freight valued at 5001. on 
a voyagct at and from Demerara^ Ber- 
biccy and the Windwm^d and Leeward 
Islands to London. The ship being 
at Demeraray an agreepient was en- 
tered into by the master with a house 
there for a freight from Berbice to 
London, the cargo to be put on board 
at Berbice, and the ship to take a 
cargo of bricks and planks from De- 
merara to BerlicCy and deliver them 
there; while proceeding from Denu- 
rara to Berbice, with the bricks and 
planks on board, she met with an 
accident, and in consequence never 
earned her freight. Held that it was 
not a loss within the policy. Seller Y. 
itf * Vicar, E. 44 Geo. 3. 23 

4. In effecting a policy on the 8th of 
January, at fVhitehaveny on a ship ^ at 
and from Barbadoes to Liverpool," 
a broker's letter was produced, stating 
th^t the ship insured wa^ not cop- 
pered, but a slow sailer ; was expected 
to have sailed on the 28th November; 
and that the Barton, a coppered ves- 
sel, and very fleet, which had sailed 
the 24th from Barbadoes, had arrived 
on the 5th January, but no notice 

was taken of the Agreeable, another 
coppered and fleet vessel, which sailed 
the 29th November, having also ar- 
rived on the same day as the Barton^ 
After verdict for the Plaintiff, the 
Court refused to gnint a new trial on 

th« 
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the ground of concealment. lAttledale 
V. Dixon, H, 45 Geo. 3. 

Page 151 

5. Policy on goods on board a particu- 
lar ship from A, to B., '^ against sea- 
risk and fire only;" in the course of 
the voyage from ^. to B* the ship 
was carried out of the course of the 
voyage by a king's siiip, but being 
afterwards released, she proceeded on 
the voyage insured, and, while so 
proceeding, the goods insured sus- 
tained sea-damage. Held that the 
underwriters were liable for this loss. 
Scott v. TJurnipton, H. 45 Geo, 3. 

181 

6. Policy upon the freight of the ship 
Stiwiger, at and from London to Ja- 
maictif with liberty to touch at Ma- 
deira, and discharge and take goods 
on board there. The Plaintiffs had 
agreed by charter-party tliat the ship 

^ should take in goods at London and 
proceed to Madeira, and tliere deliver 
such part of the goods shipped at 
London as their agent should direct, 
and receive on board wine, and pro- 
ceed to Janudea, and there deliver ; 
and the freighter agreed to pay 135/. 
in full for freight during the whole 
voyage from London to Madeira, and 
from thence to Jamaica \ such freight 
to be paid in Madeira, on delivery of 
the goods shipped at London for that 
place, by Madeira wine, at AOL per 
pipe, to be carried in the said ship to 
Jamaica free cf freight; the ship ar- 
rived at Madeira, and delivered all 
her Lmdon cargo, except 33 casks of 
coals, which the captain kept on 
board to siffen the ship ; having re- 



ceived part of his cargo for Jamaica^ 
but not the wine to be paid for 
freight, a gale of wind arising, the 
captain was obliged to cut his cables, 
and run out to sea, where he was cap- 
tured. Held that the Plaintiff was 
entitled to recover for a total loss. 
Atty v. Undo, E, 45 Geo. 3. 

Page 236 

ISSUE. 

See Amendment i. 

1. If to a rejoinder concluding with 
a verification, the Plaintiff add the 
similiter, and take tlie record down to 
trial, and the Defendant obtain a 
verdict, the Court will uot grant a 
new trial, but will amend the record. 
Grundy v. Mell, E. 44 Geo. 3. 28 

JUDGMENT. 

See Arrest 2. 



JURY, 



See Verdict 1. 



L. 

LANDLORD AND TENANT. 

See Pleading 7. 

LEASE. 

See Ejectment 1. Covenant S. 

LIBEL. 

See Defamation 1. 

LICENCE. 

See Ejectment i. Covenant 2. 

LIEN. 
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LffiN. 

See Costs %> Stoppage in TRAiititv. 

LIGHTER-MAN; 
See Insurance ti 



poration-seal, it is a sufficient com-' 
pliance with the words of the lords* 
' "'""'ae^ which require it to be signed with 
the name or mark of the Plaintiff. 
Doe V. tiogg, T. 45 Geo. 3. 

PageSOd 



tlMlTATIONS; STATUTE OF. 

1. Under a plea of the statute of limi- 
tations the plaintiff gave in evidence^ 
a letter of the Defendant's, in an- 
swer to an amplication for payment 
of his debt, in which the latter re- 
ferred the Plaintiff to his solicitors, 
by whose opinion he sliould be go- 
vctned, adding '** they are in posses- 
sion of my determination and abi- 
lity ;" and also a conversation with 
the Defendant's soHcitbrs, in which 
they stated that if the Plaintiff had 
and letter which would bind th^ De- 
fendant, the debt would be paid if it 
amounted to 1002. ; this being left 
to the jury, a verdict was found for 
the Plaintiff; but the Court, inclin- 
ing to think it did not take the} case 
out of the statute, granted a new trial. 
Bickmll V. Keppell^ E, 44 Geo. 3. 

Page 20. 

LORDS' ACT. 

1. Payment of the weekly allowance to 
a prisoner under the lords' act, to the 
person who opens the door of the 
prison, h a sufficient payment to the 
prisoner within the meaning of the 
act. Pm*8on$ v. Solomon, M, 45 Geo. 3. 

Ill 

2. If a note for the weekly allowance to 
a prisoner in execution at the suit of 
a corporation, be sealed with the cor- 



M. 

MANOR. 

See SjECfMENT 1. Covenant j. 

MEMORIAL. 

See Annuity. 

MONEY HAD AND RBCEIVErr. 

1. A. having obtained a patent for an 
invention,' of which he supposed himselt 
the inventor, agreed to let B. use it 
upon payment of a celtain annual 
sum, secured by bond ; this sum was. 
paid for several years, when B. dis- 
covering that A. was not the inven- 
tor, but that it was in public use be- 
fore A, obtained his patent, brought 
an action for money had and received 
to recover back the amount of the 
annuity paid. Held that he could not 
recover* Taylor v* Hare, E* 45. Oeo. 5. 

260 

2. The Plaintiff having declared upori 
an agreement to deliver s6il or breeze 
with a count for money had and re- 
ceived,, proved that the Defendant 
having agreed to deliver soil, he the 
Plaintiff paid Zl. 5s. for earnest, but 
that the Defendant refused to deliver 
the soil. Held that he could not re- 
cover damages for the non-delivery 
on the first count, on aecount of the 

variance ^ 
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variance; nor the ^L Bs, npon the 
iecond, because the agreement was 
itill in force. Cooke v; Munstonef T. 
45 Geo 3 Page 351 



N. 

NONSUIT. 

See Action per^onaI^ 



■^m^ 



dBLIGATlOlSf. 



S^tf Condition l. 



P. 



PATENT* 

See Money had and received u 

PERSONAL ACTION. 

See Action personal l. 



PLEADING. 

Se& Detinue 1, 2. Feme Covert 2. 
Money had and recbiyed 2. Va- 
riance 1. 

1. Tlie fit^t count of a declaration being 
in trover for bills of exchange, and 
the second and third counts stating the 
delivery of the bills to* the Defend- 
jintj in order that he might get them 
discounted for a certain commission, 
and his having got thtm discounted, 



and his converting and disposing of 
the money to his own use; the De- 
fendant demurred generally; on the 
ground of a misjoinder of tort and 
contract, the subject of the tviro. last 
counts being matter of contract; but 
the Court held that, on a general de- 
murrer, ai all the counts vrere in the 
form of tort, judgment must be for 
the Plaintiff if any one count v^aa 
good. Judin v. Semuel, E. 44 Geo, 3. 

Page 45 

2. In an action for words alleged to have 
been spoken of one as a candidate - 
to serve in parliament, it is not ne- 
cessary to set out^the writ, in order to 
shew that the plaintiff was a candidate. 
Haru'ood v. Astley, T. 4A' Geo, 3. 

4r 

3. The li Geo, 2. c! 19. respecting 
avowries in replevin^ does not extend 
to any avowry for a lent-charge. 
Bulpit v. Clarke^ T. 44 Geo. 3. 56 

4. The defendant in replevin having 
made cognizance for rent-service as 
bailiff of A, J jB., and C, who were 
lavrfully possessed of a certain manor, 
of which the Ucus in quo was parcel, 
and holden at a certain rent; the 
Plaintiff replied that A.y B,, and C. 
were not seized in their demesne as 
of fee of the manor. HeM bad on 
demurrer. ifc. 

5. If a contract of freight and demur- 
rage be entered into by deed, the 
Plaintiff cannot declare in debt gene- 
rally, and give the deed in evidence, 

' but ought to declare upon the deed. 
Atty V. Parish, M. 45 Geo. 3. 104 

6. Declaration stated that Plaintiff, at 
the request of E. B. and M, B,, sold 

and 
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fmd delivered to them goods of a cer- 
tain valae ; ibd that, in Consideration 
thereof, and also in consideration that 
the Plaihtiflf, at the request of the 
Defendant, would forbear and give 
day of payment of the said sum of 
money. Defendant, by a certain note 
or memorandum in writing, signed 
by him, undertook to pay him the 
money, and then alleged that Plain- 
tiff, relying on the promise of De- 
fendant, did forbear and give day of 
payment of the said sum, Sfc. After 
verdict for Plaintiff the Court refused 
to arrest the judgment on the ground 
of the declaration not stating to whofn 
ttaft forbearance was given. MaishaU 
"9*- Birkensh4aey H. 46 Geo, 3. 

Page 172 

7. In debt for double the yearly value, 
nnder 4 Geo* S. c. 28., the Plaintiff, 
after stating a demise to the Defend- 
ant's wife, and her subsequent inter- 
marriage with the Defendant, al- 
leged, in the first count, a notice to 
quit and donand of possession deli- 
vered to the Defendant and his wife ; 
and, in the second court, alleged a 
notice to quit 'and demand of posses- 
sion delivered to the wife previous to 
her intermarriage with the Defend- 
ant* Held that, to support the second 
count, the wife need not be joined for 
conformity ; and that to sustain the 
actfon it was not necessary to have 
given a notice to the husband subse- 
quent to the intermarriage. Lake v. 
Smith, H. 45 Geo. 3. 174 

8. Proctors cannot be sued together as 
for one offence in not having obtained 
and entered their certificate. Bar- 
nard r Gostling, E. 45 Gee, 3. 245 



9« Quare, Whether it be not bad to see 
nnder the statute for not having ob- 
tained and entered a certificate, vrith- 
out distinguishing which of those two 
omissions the person sued has been 
guilty of ? Page 245 

10. In an action against 46 Defendants, 
where the declaration' contained two 
counts for work done by Plaintiff at 
an attorney, and two more for work 
done by him, without saying iti what 
capacity, the Court ordered two 
counts, to be struck out, and the word 
*' Defendants" to be substituted for 
the names of the Defendants in all 
tlie places where they oeenrred, ex< 
cept the first. Meeke ▼. OxUtde, T, 
45 Geo. 3, 289 

PLEDGES. 

See Replevin l. 

PRACTICE. 

See Affidavit to holo to Bail. Ar- 
rest 1, 2, 3. Bail. Costs 1. Eject- 
ment 2, 3. Feme covert 1. Plead- 
ing 8. Replevin !• Venue i, 9. 
Verdict 1. 

1. Where a judgment against the prin- 
cipal is set aside upon condition that 
the bail bond should stand as a secu- 
rity, the bail, if sued upon the bail* 
bond, are entitled to a rule to plead, 
and a demand of a plea, before judg- 
ment can be signed against them. 
Evans v. Sumum, T. 44 Geo, 3. 63. 

2. If the affidavit, upon which a motion 

for an attachment is founded, merely 

state that the officer of the sheriff was 

served with a copy of the rule to bring 

in the body, but does not add that 

the original rule wa9 shewn to him, 

the 
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PROCEEDINGS, STAYING AND 
SETTING ASp>E, 



the Court will set aside the attach- 
meat Banmrd v. Bergcr, M 45 
G#p, a ' Page 121 

3. The Court will not open the rule for 
an attachment ton the mere affidavit 
of the party, that he has not been 
served ; at least, unless he shew some 
mistake in the service. Hopley v. 
Ofmiger, E, 45 Geo, 3 256 

4. "When time to plead has been ob- 
tained, if the Defendant plead, and 
give a rule to reply, before the expi- 
ration of such time, the rule to reply 
Wffl fie of no avail nnless he give no- 
tice of his plea. Gand}/ v. Borrow- 
dale, E, 45 Geo. 3, 273 

5. Where tfie Defendant and his at- 
torney had been informed that a no- 
tic*2 of declaration was stuck up in the 
office, the Court refused to set aside 
a judgment for want of service of 'the 
notice at the Defendant's last place 
of abode. Losenwre v. Cohm^ E 45 
Geo 3. 279 

«. The Court wiU not allow the Plain- 
tiff to take out execution pending a t 

»~:x ^r i_ 1 xi-_ -Tfc^ 



See Practice 5, 7. 

PROCESS. . 

See Practice 3. 

PROCTOR. 

See Common Informer 1. 
ING 8, 9. 



PlbaD' 



PROMISSORY NOTES. 

See Affidavit to hold to bail i. 
Stamps i. 



PURCHASER. 

See Title i. 



f 



R. 

REUBASE. 



writ of error, merely because the De 
fendant's attorney has declared that 
the debt would be settled, and that 
time was all the Defendant wanted. 
RmvliM V. Perry. T. 45 Geo. 3. 

307 
7. If a Defendant accept a declara- 
tion and act as if an appearance has 
been entered for him, the Court will 
not afterwards permit him to set aside 
a Judgment for want of an appear- 
ance Laving been entered. WiUiam9 
y. Strahan, T. 45 Geo. 3. 309 

PRISONER. 

Sfe Lord's Act i, 2» 
Vol. I. N. R. 



1. A., the mother of B.f having entered 
into a bond on his behalf for 1000^, 
B. executed ' an indemnity bond of 
tlie same date, viz, 2$th April 1800, 
in the sum of S0002., conditioned for 
• the payment of lOOOI. three months 
after her decease ; on the 9tfa JPV* 
bruary 1801, A, made a codicil to her 
will, by which she reliifqnished two 
debts due from him, one of 10002. 
and one of 500/., and desired him to 
be punctual in indemnifying her es- 
tate against the 10002. bond of the 
26th April; three days after the exe- 
cution of this codicil, A executed a 
release to JB., in which, after men- 
tioning a sum of 5002., for which she 
^ had his bond, and two iams of 4802. 

G g and 



*•* 



<* 
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INOr^ TO TH£ FUNCIPAL fiC&TTERS, 
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and sool. doe t<i Uer^ fyofa B^ '#r 
which sh^ bful rjMieipte, expressed 
that she had agreed to release B* from 
those Slims, '' and of and from all and 
any other .iwn or siims of money, 
ekums^ and demands therehy secured ^ 
or intended to be secured, and all 
other sum or sums of money, claim 
and demand whatsoever,'' and re- 
leased him accordingly from those 
sums, and all claim on account of 
thoie «mu, '^ or fbr or on account of 
any other matter, cause, or thing 
whatsoever.** Held, 1st. that this 
release did not extend to the indem- 
nity bond. Bmicher v. BfUchery M. 
45 Geo. 3. Page 113 

^And, Sdly, that no extrinsic evi- 
^dence could be admitted to explain 
the intentions of il. as to the release 

ib. 



RENDER. 



See Bail 4. 



Him mistaka ef a daiitian name in the 
conntf thoagh- an affidavit aceonnt- 
ing for the mistake was proteed. 

CAorkotad t. Morgtm, T. 44^ Oe*. 3. 

Page 64 

^, Or to discontinue the suit. t6. 

3. The Court refused to pemdt the 
Defendant in a writ of ri^t to 
amend his count, by introducim, an 
additional step in the descent, thonffi 
it was sworn that the mistake had 
arisen from the Demandant having 
been misinfonned in the countoi and 
that the Demandant would l|f^lfini^ 
unless the amendment were iQowed. 

BayUs v. Mamingf M^ Jfi- ^*«- ^' 

1% 333 



R®JT CHARGE. 

Set Pleading 3, 4. 

REPLEVIN. 

See Pli^apino 3, 4. 

1. If in^tuflif Jent pledges ds retorno habendo 
be taken by the officer of the Court 
beloW'in.repl^viny the remedy against 
hiip is by action, and this Court will 
npt Ocdi^r him to pay the costs reco- 
vered, by th«, Defendant in replevin. 
T^^^yoMiJiv. Gildart, T. 45 Geo, 3. 

RIGHT, WRIT OF. 

1. The Court refused to allow the De- 
mandant in a writ of right to amend 



s. 



SALE. 

See Goods sold and DSLiTEiniB l. 
Stoppage w Transitu i. 
Title 1. 

SBAMBN's WAGES. 

1. Where the captain of a ship, has ac' 
counted upon oath to tlie collector of 
the port for a sum of money, as. the 
wages due to a deceased seaman, and 
paid the same to Greemtnek HospiJtalf 
under tiie 37 Geo. 3. c. 73^ the re- 
presentative of such seaman may still 
sue the captain for any, wages due be- 
yond the sum so paid« Anmirmig v 
SmUh, T. 45 Geo. 3. t99 

3. If a sailor execute the articles pre- 
scribed by 37 Geo. 3. c. 73.,^ and senre 
accordingly^ and. dmofi tk^ ^Offf^ 

put 
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INDEX TO THfi PRINCIPAL MATTERS. 



419 



part of the c^igo be pfandered, but 
by whom cannot be ascertained, he 
does aoty in consequence of such 
phmderagey forfeit hit-.wages. Th&mp- 
joti V. CoUiRS, T. 45 Geo^3. 

Pag€S47 
3, Semb, That in ancfa ease he is not even 
liable to a proportionable deduction 
ftWA his wages in common witli the 
other sailorsy on account of such plun- 
derage. 



ib» 



SERVICE. 

See.l^l|gJpTiCK 3, 



:. f 
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^ jSET-OFF. 

Set Costs X^H^, ^ 



SHERIFF. 



See Bail 6. 



' SHIPS. 

See Seaman's Wages. 

SIMILITER. 

S*^ AlHENDMENT 1. 

SLANDER. 
Sie Defamation i. 

STAMPS. 
S$e Evidence 4. 

1. A promissory note drawn before tlie 
37 Geo. 3. c. 136. npon a receipt 
stamp of equal value with that re- 
Quired for a promissory note, is not 
available in law. ChimherUdn v* 
Pwtet^ £. 44 Geo. 3. 30 

j?. The assignment of a lease in writing 
v^itiiout seal, did not require a stamp 
before the 44 Geo. 3.. c. 98. Hodges 
T. DrMhtfcnrdy E. 45 Geo. 3. 270 



S* Ifanonber of persons severally bind 
themselves in a penalty by o»e bond, 
conditioned foi* the performance by 
each and every of them of the same 
matters, such bond requires only one 
stamp. Bowen v. AaUey. E. 4^dHti 3 . 

Pig'«274 

4. A defeazance upon a warrant of 
attorney does not require a separate 
stamp from that upon the warrant of 
attorney. Caujthome y. fioUfem, £• 
45 Geo. 3. \279 

STATUTE OF' FRAUDS. 
See Frauds, Statute of. 

STATUTE OF LIMITATIONS^ 
See Limitations, Statute of. -^.'^ 

STATUTES CITED OR COM- 
MENTED UPON. 



Hen. 8. 
21. c. 7. (Embezzlement.) 

Elizabeth. 

13. c. 7. 8. 1. (Bankrupt.) 

Car. f. 

22 4' 23. c. 9. s. 136. (Costs.) 

Will, and MaH. 
5. c. 21. 4. Sr (Stamps.) 

Will. 3. 
9 ^ 10. c. 25. 8. 37. (Stamps.) 

Anne. 

1^ Stat. 2. c. 9. «.21. (Stamps.) 

Geo. 1. 
9, c. 22, (Black Act.) 

Geo. 2. 
2. e. 25. (Larceny.) 
4. 0. 28. (Do«ble yearly valne.) 
11. e. 19. (Replevin.) 
15. e. 13. . 12. (Embczriement.) 

Gg 2 
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234 



268 



276 



». 



ib. 



174 
56 

1 
15. 



^ 



■». f 



^ « 



4 
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15» c. IS. (Bank notes.) 
tetax.)' 
(S|nnp^ 



^. <r.S. (Hontetax.) ^ 281 



30. c. 19. 8. 1. 



«« 



.^ * Geo. 5. 

laJwil. «. 1. (Wiles.) 267 

16.' c. SO. (Deer.) 6 

34. «. 1. (Stamps.) 376 

17. c. 86. (Annuity.) 214 

19. c. 50. «. 16. (Stamps.) 276 

22.0^3S. (Stamps.) 31 

2S.|il'49. (Stamps.) t^. 

68. (Stamps.) 276 

27. c. 13. 8. 41. (Stamps.) 31 

31. c. 25. (Stamps.) t6. 

35. c, 55. (Stamps.) 32 

tr, e. 73. Seaman's wages.) 299 

'f^ 90. (Stamps.) 551.245. 276 

123. (Unlawful oaths.) 5 

136. (Stamps.) 38 

39. c. 85. (Embezzlement.) 5 

39 ^ 40. c. 104. (Court of Requests.) 

153 

STOPPAGE IN TRANSITU. 

1. A number of bales of bacpn, then 
l^'ing at a wharf, having been sold 
for an entire sum, to be paid for by a 
bill at two. months, an order was 
given to the wharfinger to deliver 
them to tlie vendor^ who went to the 
wharf/ weighed the whole, and took 
away several bales, and then became 
bankrupt : whereupon the vendor, 
xvithin 10 days from the time of the 
sale, ordered the wharfinger not to 
deliver the remainder. By the custom 
of the trade, the charges of ware- 
housing were to be paid by the ven- 
dor for 14 days after tlie sale. Held 
that the vendee had taken possession 
•f the whole, and that the vendo^* 



1^ '*i 




U^to^ to rffp^hat nnaUMd 
id" (h» ^itandi of the trharfinger. IhM' 
•Mid V. 4ad0mii, T. 44 Ch*. A '^'■ 

'*-i» > ' P«r69 




TAXATION. 



r 



?iee Costs 3. 
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TAXES. 

1. If a constablewick consist dl^^bmal 
hamlets, and two collectors of the 
duties on houses, ^c^ tfe appointed 
for each hamlet, and |iM»^ -collector or 
collectors of any one hamlet fail in 
duly paying over fhe money col- 
lected, tlie particular hamlet only 
where the collector o^ collectors have 
failed is liable to a re-assessment under 
^0 Geo, 2. <r. 3. and not the whole 
constablewic^L. Bwnts v. Digbtfy £. 
45 Geo.S, 281 

TITLE. 

1. The title of a purchaser for a valu- 
able consideration cannot be defeated 
by a prior voluntary settlement, of 
which he had no notice, thoi\gh. he 
purchased of one who had obtained 
a <^onveyancc by fraud, but of which 
fraud he, the purchaser was ignorant. 
Doe d. BotfuU v. Martyt, T. 45 Geo. 5. 

TREES. 

1. Certain lands, together with the 
woods, ifc.f were conveyed under a 
marriage settlement to A. and B., 
their , heirs and assigns, during the 
life of S; W:, in trusty to pay the 

rents 
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tmtB aad^iyppk as Vltt-tM 
^ ibould appoint during . hef Iij% and 
iiler|itr ^ease, to the use of such 
<Aild dr ^Ndldi^ Ht^'' a^^rSge, 
and In such shares, u the said S. W. 
,';|tfboold appoint ; andyjbr want of ap-- 
pointnient, to %e lilfe of the children 
^jliually, 4-c, and the fafcirs x>f their 
^^fediesy with cross tanainders: and, 
in default of such issue, to the use of 
the right heirs of S, W, for ever. 
Held that A, and B. could not main- 
over against the Defendant, a 
sr, for certain trees, which had 
been cut down by order of the hus- 
band of S. W,y and carried away by 
the DeftMint. Blaker and another 
y. Anscombe, E. 44 Geo. 3. Page 25 



^WJ IHmiik- proved tiiat the DcfeMnti> 




TROVER. 



See Trees 1. 



V. 

USURY. 

Hee EviDENCB i. Pleaoinc 6. 

UTTERING. 

t 

See Evidence 1. Forgery 1. 



V. 

VARIANCE. 

1. The Plaintiff hiving declared upon 
an agreement to deliver soil or breeze, 
with a count for money had and re- 



■Il|re«f H deliver snil, be Up 
I^ntiff paid Hf. 5ff. fbr earnest, but 
j;<hat tiie De^mdrnt^^tiiAd to deliver 
the soil. Held that ^ could not re- 
cover damages foe tiie noiiidS^||||f«ry 
on the first count, on acodot of 
the variance, Cooke v. Munskmey T. 
45 Geo. 3. i^«« 351 



VENDOR AND VENDEE. 

See Goods sold and DEUVBflp'l. 
Stoppage in Transitu l. Title 
1. 

VENUE. 

1. The Court will not discharge a mle 
for changing the venue from 
JB. upon an affidavit, shewing 
cause of action arose partly in A, and 
partly in B., and that dl the wit- 
nesses reside in A. But the Plaintiff 
must undertake to give material evi- 
dence in A» Heiuhaw v. Rutley^ M: 
45 Geo»S, 110 

2. It is no answer to an application to 
change the venue from London to 
Essex on the usual affidavit, in an ac* 
tion commenced by assignees, that 
the commission was issued, and the 
bankruptcy declared, in Sliddksex, 
and the assignees chosen in London. 
But in such case the Plaintiffs can 
only retain their venue by under- 
taking to give material evidence 
where, it is laid. Clarke v. Reed, T. 
45 Geo, 3. 310 

VERDICT. 

1. The Court will not set aside a ver- 
dict upon the affidavit of a juryman 

that 
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Vht it was decided 
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W. 

WAGES. 
Am SaAMAR's Wa«eb i. 

WALES. 
Set Mpiox piRioNAi. }. 




V . - 

Su-^rtmiKiS/t ^ 

5(ff AcnoN OR TJkB case 1. 

WORDS. 
See Defamation 1. Evidence 5. 
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